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STATEMENT OF QUESTIONS PRESENTED 
| 
| 


In the opinion of appellant, the follow- 
ing questions are presented: | 

1. Whether the police procedure used in 
the pretrial photographic identification of eppel- 
lant prior to his arrest and based on a ay: 
picture seen in a totality of highly and unneces- 
sarily suggestive circumstances violated due 
process of law? | 

2. Whether a view of a suspect sa for 
purposes of identification by a victin of a crime, 
while the suspect was present in open court and in 
police custody during an arraignment proceeding, 
was a critical stage of a prosecution so as to 
require notice to the sus: 5; and an orp orbunity 


of his counsel to be presens?.. 


| 
3. Whether the constituticzal right of 


appellant was viclated when, while he was in 
custody but withcut representation by counsel, the 
police improperly exposed him during the arreign- 
ments, under highly suggestive circumstances, to 
the view of a victim of a crime for meses of 
identification? 

4. Whether the record on appeal in rela- 
tion to the arraignment proceeding where appellant 


while in custody was shown to the bank veller, who 


es — 


was the victim of the forgery and uttering of a 
withdrawal slip, for the purpose of identification 
and not for the purpose of a lineup, should dis- 
close what, if any, were the essential character- 
istics which by the teller's observation in the 


courtroom served to distinguish appellant from the 


other persons present and in custody? 


S. Whether such corporeal display of 
appellant during arraignment for the purpose only 
of identification, preceded by notice of such 
intended procedure and opportunity of counsel's 
presence and attended by all the factors of a legal 
lineup, would have been feasible? 

6. Whether the in-court identification 
of appellant by the bank teller had an independent 
origin and was free of taint stemming from her 
improper exposure to appellant's single photograph 
and to a view of his person during the arraignment 
proceeding while he sat in the prisoners' dock in 
the courtroon? 

7. Whether the trial court's failure to 
make findings and conclusions as to the presence 
or absence of an independent origin of the in-court 
identification of appellant untainted by improper 
_ pretrial photographic and arraignment-viewing :methods 
of identification requires a reversal and a remand 


for a new trial? 
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3. Whether there is a reasonable possi- 
; | 


bility that the admission, over objection, of 
evidence of the pretrial photographic and corporeal 
identification of appellant might have influenced 
| 


the jury adversely and contributed to his conviction 


so as to entitle him to a new trial? 
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open court and in police cus- 
tody during an arraignment 
proceeding was a critical 
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pect and an opportunity for 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IS 


JURISDICTIONAL STATEMENT 


nema 


The appellant was indicted on four counts 


of housbreaking, petty larceny, forgery, and utter- 


ing in violation of 22 D.C. Code Sec. 1801, 2202, 
1401, and 1401, respectively. A trial resulted in 
an acquittal on both the housebreaking and larceny 


charges and a conviction on both the forgery and 
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uttering charges. Subsequent to the sentence on 


March 1, 1968, the appellant filed an application 


for allowance, in forma pauperis, to appeal to this 
Court. The District Court granted the application 
on March 20, 1%8. The jurisdiction of this Court | 


is asserted under 28 U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 


aL Preliminary Statement 
This appeal relates to the alleged acts : 


by appellant in aiding and abetting (a) the forging, 
with intent to defraud, of a withdrawal slip involy- 
ing the savings account of Mrs. Sudie M. Mokrane in 
the Dupont Circle branch of Riggs National Bank and 
(o>) the passing and uttering of such withdrawal 


| 
slip, while knowing that the slip was falsely made 


and forged. ‘what follows summarizes the testimony 


and proceedings. 


>. Forgery and Uttering of Withdrewal Slip 
On June 22, 1967, sometime between 9:00 AK. 
and 11:00 A.M., a woman and a young white man 
entered the Dupont Circle branch of Riggs Fational 
Bank in the District of Columbia and committed the 
crimes of forging, uttering and passing a savings- 
account withdrawal slip written for the sum of | 


$1300. (Tr. 53, 105, 117, 209, 216) 


The account belonged to Mrs. Sudie M. 
Mokrane (also known as Mrs. Black and hereinafter 
referred to as irs. Mokrane). (Tr. 117) Neither 
Mrs. Mokrane nor appellant executed the withdrawal 
slip since it did not contain any handwriting of 
either Mrs. Mokrane or of appellant. (Tr. 230, 
233-234, 239) 

The man and the woman appeared at the 
savings-account window of Miss Linda Schulz, age 
twenty-one, who had been a teller for two or three 
months and who was assigned to this station. (Tr. 
112, 116-117, 209, 216) The woman handed Miss 
Schulz the passbook of the account and a slip for 


the withdrawal of $1300 of the %1326 in the account. 


(fr. 117, 209, 219) Miss Schulz first validated the 


withdrawal slip to show that she handled the trans- 
action. She then proceeded to the ledger file and 
withdrew the bank's record of this particular account 
and verified that it contained sufficient funds to 
pay the amount of the withdrawal slip. Then she went 
to a machine, posted the transaction on both the 
withdrawal slip and ledger card, and put them into 

a separate file. Miss Schulz then returned to the 
window and asked the woman whether she wanted the 
1300 in the form of a check. (Tr. 115, 209, 219, 
221, 228) The woman asked the man whether they 


wanted a check. He said they would take cash. 


a Pm 


(Tr. 115, 209) Miss Schulz understood the woman to 
specify $100 bills, and she accordingly put thirteen 
$100 bills in an envelope and gave it and the pass- 
book to the woman. (Tr. 116-117, 221-222) The 
couple then left the bank premises. (Tr. 222) 

Prior to that morning Miss Schulz had 
never seen the man or the woman. (Tr. 221, 223) 
During this entire episode she did not ask the 
woman for any identification and she did not semiet 
the bank's savings-account signature cards to insure 
the genuineness of the signature on the withdrawal 
slip. (Tr. 219-220, 223) After checking the 
balance in the account, Miss Schulz assumed that it 
belonged to the woman and she gave her the $1300 
merely because the woman presented the passbook and 
withdrawal slip. (Tr. 115, 220) While performing 
these acts she realized that the amount involved in 
the withdrawal was a large and unusual sum to be | 
paid in cash. (Tr. 115, 209, 211) Prior to that) 
morning Miss Schulz had had several similar exper- 
iences of large withdrawals in cash and she Bcconte 
ingly complied with the request for cash on that : 


| 
occasion. (fr. 116) 
| 
3. Theft of Bank Passbook and Victim's 
Suspicion 
Mrs. Mokrane occupied an apartment at 


| 

| 
1717 20th Street, N.W. in the District of Columbia 

| 
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during the months of March through June, 1967. 
(Tr. 5, 6) She anc appellant had met in March of 


1967, he had been in her apartment about six times, 


and they had become friends. (Tr. 9, 10, 16-17) 


As 9:00 A.M. on June 22, 1967 he telephones 
her and said he had obtained a job and asked whether 
she wanted to see him that evening. (Tr. 12, 16, 
40) She replied that if he wanted to see her she 
was agreeable. (Tr. 12) 

About an hour later Mrs. r-"-~-2 discov 
ered the theft of about $70 and the absence of her 
aforesaid savings-account passbook in the Dupont 
Circle branch of Riggs National Bank. (Tr. 7, 8, 
34) She reported the money theft to the police and 
told a policeman she suspected the appellant of 
taking the money, bis ref:-ained from mentioning the 
matter of the missing wassbsok. (Tr. 22, 32, 46) 

Apouws 11:00 A.M. she went to the Dupont 
Circle Branch of the Bank and reported that she had 
misplaced the passboox. (Tr. 9, 37, 38) She did 
not know wher’ che had last seen it but recalled 
that it was prior to June i7, 1967. (Tr. 19, 27) 

A few minutes after she arrived home, the bank 

notified her by telephone that someone, that very 
morning before she had been to the bank, had pre- 
sented her passbook and withdrawm some money from 


the account. (Tr. 9, 37) As stated above, the 


=Ge 
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withdrawal slip did not contain any handwriting of 
either Mrs. Mokrane or of appellant. (fr. 230, 
233-234, 239) Shortly after receiving the call 


from the bank, Mrs. Mokrane went there a second 


time, executed an affidavit to the effect that the 


withdrawal slip was a forgery, and that, to the 
best of her knowledge, information and belief, | 

appellant was the culprit. (Tr. 43, 46, Govt. Ex.3) 
That afternoon she told Detective Anthony C. Rogers, 
assigned to investigate the thefts, forgery and | 

uttering, that appellant might have committed these 
crimes. (Tr. 38-39, 46, 48, 63) In her aiscussijon 
with Detective Rogers, she said appellant had called 
her that morning at 9:00. (Tr. 39) 


4. Picture Identification of Appellant 
| 
The information which Mrs. Mokrane gave 


to Detective Rogers enabled him, a few hours after 
he interviewed her, to obtain a picture of appellent, 
taken on December 30, 1958. (Tr. 42-43, 47-48, 63, 
74, 76, 79, 82, 102) The detective proceeded to. 

the bank before it closed at 3:00 P.M. and told the 
manager who he was and why he was there. (fr. 53, 


55, 64) He said he wanted Linda Schulz, the teller 
who handled the withdrawal transaction and who had 


already learned of the forgery and uttering, to 


| 
look at a single picture of a person suspected of 


aoe 


these offenses. (Tr.-63, 84-85, 123,209-210) 
After showing the one picture to the 


manager the detective then talked with Miss Schulz. 


(@r. 85) He testified that he handed her only one 


picture and he “asked her to look at the photograph 
and asked her if it was the photograph of the 
person that had been in there earlier that day." 
(Tr. 63-64, 74, 80, 85, 123) Miss Schulz' version 
is seen in’ the following question and answer while 
she was a witness: 

Q. Now, what did he say to you before he 
showed you the photograph? 

A. He said that he had a picture of someone 
that was suspect, and would I take a look at it to 
see if I recognized it. (fr. 105) 

Miss Schulz looked at the picture for a 
few seconds and said it was a photograph of the 
young man'who was with the woman when she presented 
the passbook and withdrawal slip that morning. (fr. 
63, 78, 87, 121-122) 

'The basis for the teller's identification 
was not stated at that time. Detective Rogers 
apparently refrained from asking Miss Schulz for a 
description of the young man and according to him 
she described this person only as having sandy hair, 
a medium, muscular build and a height of five feet 


mine inches. (Tr. 87, 120) She said, however, 


=f = 
that she was "not a very good judge of height." 
(Tr. 120) When she heard of the forgery and utter- 
ing she immediately recalled the details. (fr. 
125, 209-210) She testified that she told a eens 
officer that she had handled the transaction end 4 
answer to a question as to what description she 
gave to the official she testified that "it wasn’ 
a full description. ...I think I probably said ao 
man and a woman came." (fr. .125) In her testimony 
she further said that she hada mental picture of 
the young man in question but that this picture did 
not have any “distinguishing characteristics." — 
(Tr. 226) Miss Schulz could not describe her first 
and her last customer on the day of the forgery and 
| 


uttering in question. (Tr. 224) 
| 


5. Arrest_of Appellant 
| 


Detective Rogers obtained a warrant for 
the arrest of appellant on the basis of Miss : 
Schulz’ identipication from the single photograph. 
(Tr. 64, 87) The officer then telephoned the home 


| 
of appellant's brother in Maryland and spoke with 


his wife. He told her he was a policeman and wanted 
to talk with appellant "in regard to Miss Black's 
apartment." (fr. 65) Two weeks later, on July 8, 

| 


station at 2301 L Street, N.W., accompanied by | 


1967, appellant voluntarily came to the police 
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his brother and sister-in-law. (Tr. 65) Detective 
Rogers, who was at the Precinct when appellant 


arrived, placed him under arrest. (Tr. 87) 


6. Pretrial Identification at Arraignment 
Detective Rogers telephoned Miss Schulz 

and Mrs. Mokrane shortly after he arrested appellant, 
and arranged for the two women to come together to 
appellant's scheduled arraignment two days later, 
on July 10, 1967, at the Court of General Sessions. 
He told them that this man, whom Miss Schulz had 
theretofore identified on June 22, 1967, was still 
suspected of committing the forgery and uttering of 
the withdrawal slip, was under arrest, and would be 
in court on July 10. (Tr. 88, 129) The officer 
further told the teller that her presence was 
required in court for the purpose of trying to 
recognize appellant as the man who took part in the 
offenses. (Tr. 128-130, 204) He further told Miss 
Schulz that he had requested Mrs. Mokrane to call 
for her and come together in a cab to the courthouse 
and meet him at 9:30 A.M. on July 10, 1967 in the 
District Attorney's office. (Tr. 88-89, 93, 120) 


Miss Schulz and Mrs. Mokrane complied with the 


officer's instructions. (Tr. 106) On the way to 


the courthouse they had a discussion concerning 


appellant. (Tr. 88, 106) 
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The room in the Courthouse where they 
met the detective and an Assistant United States 
Attorney was a small cubicle. (fr. 89, 130) Miss 
Schulz accordingly perceived everything which 
occurred during the conference. She thus heard all 
the statements about the case, including the 
officer's assertions to the Assistant United States 


Attorney that she had already identified by a pic 


ture "the man that had been in the bank," that he 


| 
| 
had been arrested and was then in the lockup, that 


he "would be in court this morning." The officer! 
further said that Miss Schulz would sit in the 

courtroom and try to identify him again. (or. 89- 
90, 92, 130, 201) Detective Rogers handed the single 
picture of appellant to the Assistant United Stat 


Attorney. (fr. 89, 130) Miss Schulz testified 


| 
| 
| 
that she "may have seen it at a distance of several 


feet, but I didn't look at it.” (Tw. 108) 


Following this conference Detective 
Rogers, Miss Schulz and Mrs. Mokrane proceeded to 
the courtroom. The officer and the teller left 

Mrs. Mokrane in the corridor. (fr. 66-67) The rly 
then entered the courtroom together, after instruc- 
tions by the officer to the teller, and sat in the 
rear. (Tr. 67, 90-92, 212) He informed her 

(a) that the prisoners would come from the cell 


block into the front of the courtroom and sit in| 


le 


chairs placed to the right of the judge's bench, 


(>) that the man who had taken part in the forgery 


and uttering would de in the courtroom, (c) that 


she should observe the prisoners in the dock, (4d) 
that she should "try to pick out the man that came 
into the bank," (e) that she "was supposed to pick 
out someone that was there," (f) that “she might see 
a man in the courtroom who looked like the man who 
came into the bank," and (g) that if she saw this 
person she’ should inform the officer which one of 
the men in custody she identified. (Tr. 73, 89, 
90-94, 107, 130, 202) 


While Detective Rogers and Miss Schulz 


were sitting together toward the rear of the court— 


room, several groups of prisoners appeared and 
occupied ten or twelve chairs in the dock. (Tr. 68- 
69, 92) The officer testified that they were there 
about thirty minutes before appellant entered and 
took a seat. (Tr. 68, 72, 93) The teller testified 
the period was a few minutes. (Tr. 108) During 
the period of about one-half hour, according to the 
officer, "quite a few" prisoners came into the dock 
before he saw appellant. Detective Rogers did not 
know (a) whether appellant was in the first, 

second or third group, (b) how many had come 

through the door before appellant entered, (c) how 


many of these men were negroes, and (d) whether 
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appellant was the only white man in all groups of 
prisoners who entered the dock during the period 


approximating thirty minutes. (Tr. 70-73, 96) 


The prosecutor stated for the record that on the | 


day in question thirty-eight prisoners had 
appeared in court, that he knew thirty of thirty- 
five were negroes and that he knew nothing about | 
the race of the remaining three. (fr. 245) The | 
record is silent as to how many of the nine, ten lor 


| 
eleven prisoners who sat in the dock with appellant 
| 


were negroes. | 
When Miss Schulz saw appellant in the | 
courtroom sitting among nine or more prisoners she 
recognized him as the man who was in the bank when 
the woman presented the forged withdrawal slip. | 
(Tr. 93, 94, 106-109, 212) She told Detective 
Rogers she saw the man in the dock and identified 
him as the person there "with the blondish hair.” 
(Tr. 73, 106-109, 204, 212) The officer did not 


inquire of Miss Schulz the means by which she 


identified him. (Tr. 94) 


Following this identification by the 


teller of appellant the case was continued for 


arraignment. Sometime thereafter she, Mrs. Mokrane 


and Detective Rogers testified at the preliminary 


| 
hearing. (Tr. 103-104) The record is silent as to 


other details. 
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We In-Court Identification with Jury Absent 
During the trial Miss Schulz testified 

outside the presence of the jury as to doth the 
forgery and uttering of the withdrawal slip in 
question and the identification of appellant. She 
told the trial judge that she had a "mental picture 
of the two persons who came to my window and gave 
me the bank book." (Tr. 109) In relation to (a) 


the mental picture she had of the bank episode, 


(>) the single photograph of appellant which the 


detective showed her, and (c) the view of appellant 
which she had in the courtroom, respectively, the 
teller testified that "it is hard to separate the 
images" and that she did not “know exactly if what 
I feel today is the result of seeing him again, but 
as far as the recognition goes, I remember what he 
looked like when he came up to the window." (Tr.109) 
While she was still a witness before the 
trial judge it developed that during a recess 
Detective Rogers talked with her about the case 
and told her that she would be asked as to (a) how 
identified appellant, (b) how many pictures of 
she had seen, and (c) whether she identified 
him after seeing him in person in court. This 
episode appeared to the judge as highly improper 
conduct and as possible basis of error on appeal. 


(Tr. 109-114) 
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When Miss Schulz finished her testimony, 


before the judge, appellant's counsel renewed a 


previous objection to her identification of 
| 
appellant. (Tr. 54) His remarks were as follows: 
| 
VR. BRENNAN: Your Honor, relying on 


basically the Wade-Gilbert cases, it ultimately 


comes down to whether there is a fair and impartial 


identification. (Tr. 205) 
| 


| 
8.  In-Court Identification with Jury Present 
During the trial Miss Schulz was the only 
| 


T he court overruled this objection. (fr. 205) 


witness who testified before the jury. Her testi- 
mony was substantially as is set forth above under 
the heading, "2. Forgery and Uttering of With- | 
drawal Slip." Appellant:'s counsel objected on the 
grounds of relevancy to her testifying about her 
identification of appellant as the male culprit at 
the arraignment proceeding on July 10, 1967 in the 


Court of General Sessions. (Tr. 212) Thereupon 


the following colloquy occurred: 
THE COURT: Well, I'll ask you to 
| 


rephrase the question. Were you in the courtroom 


or where were you when you saw this man? 


A. Yes, I was in the courtroom. 
The prosecutor then continued the examination and 
elicited testimony basically the same as above set 


forth under heading "6. Pretrial Identification 
at Arraignment" in relation to her identification 
of appellant on July 10, 1967 at the arraignment 
proceedings in the Court of General Sessions. (Tr. 
212-213) 


In relation to her identification of 


appellant she told the jury that she had a mental 


picture of the male culprit but that in this pic- 
ture no distinguishing characteristics stood out 
in her mind. (Tr. 226) In this connection the 
following colloquy occurred when the prosecutor 
was conducting a redirect examination: 

Q. Now, when Mr. Brennan asked you about the 
number of transactions that had been taken--that had 
taken place--and you said there were more than ten, 
were you referring at that time to the number from 
the time that the bank opened to the time that your 
attention was directed back to this transaction? 

4. Right. 

Q. Were there more than 20? 

TEE COURT: Wait a minute. What differ- 
ence does it make whether it is 20 or 50? It is a 
question of credibility, it is up to the jury to 
decide whether this young lady is positive in her 
identification. When you get into transactions, I 
don't know what probative value that has. (Tr. 227- 
228) 
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The judge during the entire trial, both 
in the absence and in the presence of the jury, 
refrained from finding whether any of the various 
methods of appellant's identification was mrieces 
sarily suggestive and conducive to irreparabl¢ 


mistaken identity. 


STATEMENT OF POINTS 
| 
1. The police procedure used in the pre- 


trial photographic identification by the bank teller 


of appellant prior to his arrest was in the circum- 


stances so unnecessarily suggestive and conducive 


to misidentification as either to deny him due 
| 


process of law or to require a reversal of his | 


conviction. 


2. The view of appellant as a suspect’ 


made by the bank teller for the purpose only of 
identification while he was present in open court 
and in police custody during an arraignment proceed- 
ing was a critical stage of a prosecution so as to 
require notice to the suspect and an opportunity 

for his counsel to be present. 


3. The constitutional right of appellant 


was violated when, while he was in custody but 


without representation by counsel, the police 


improperly exposed him under highly suggestive cir- 


cumstances, during the arraignments, to the view 
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by the bank teller for purposes of identification. 
4, The record fails to disclose, in 

elation to the arraignment proceeding where appel- 
lant while in custody was shown to the bank teller 
for the purpose only of identification, (a) what, 
if any, were the essential characteristics which, 
by the bank teller's observation in the courtroom, 
served to distinguish appellant from the other 
persons present and in custody and (b) whether 
appellant was the only white man in the group of 
from ten to twelve sitting with him in the prison- 
ers' dock when he was identified. 

5. The corporeal display of appellant 
during arraignment for purposes of identification, 
preceded by notice of such intended procedure and 
opportunity of counsel's presence, and attended by 


all the factors of legal lineups, such as fairness, 


sufficient observation, representative sampling and 


non-suggestion, was completely absent but entirely 
feasible. 

6. The in-court identification of appel- 
lant by the bank teller should have been of inde- 
pendent origin and not tainted by her improper 
exposure to appellant's single photograph and to 
his person during the arraignment proceeding while 


he sat in the prisoners' dock in the courtroom. 


‘2. The trial court failed to make 
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essential findings and conclusions as to the 
presence or absence of an independent origin of 

the in-court identification of appellant untainted 
by improper photographic and improper arraignment 
proceeding methods of identification. 


8. There is 2 reasonable possibility 


that the admission, over objection, of evidence of 


the pretrial photographic and corporeal identifica- 


tion of appellant might have influenced the jury 
adversely and contributed to his conviction so as 


to entitle him to a new trial. 
SUMMARY OF ARGUMENT 


Suggestive procedure involved in 
pre-arrest identification of 
appellant by view of single picture. 
The original identification was made by 
the bank teller when the detective showed her a | 
single picture of appellant. The teller lacked jthe 
training of an alert bank employee and was completely 
devoid of the attribute of suspicion which would 
have impelled her to have more than a very brief 
glimpse of the young man who aided in the forgery 
and passing of the withdrawal slip. The showing 
of the single picture was unnecessarily suggestive 
and conducive to irreparable mistaken identification, 


and the suggestibility was compounded (a) by the 
teller's knowledge that the owner of the bank 
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account said in effect that appellant was the cul- 
prit and (>) by the detective's statement that 
appellant was suspected of the crimes. 

B. Identification of appellant while 

in custody in court during arraign- 

ment proceeding as critical stage 

in prosecution. 

When a suspect is in custody, the display 
of his person to witnesses for identification pur- 
poses is a "critical stage" of the prosecution. © 
Any such confrontation between the suspect and the 
witnesses'could be, intentionally or unintentionally, 
inherently and incurably suggestive and otherwise 
unfair and thus lead to a mistaken identification. 
Such a false identification would deprive a defend- 
ent of his constitutional right to a fair trial. 

It is sometimes difficult or impossible to ascer- 


tain whether improper methods were used in a lineup 


or other procedures of identification. Accordingly, 


when feasible, such suspect is entitled to notice 

and an opportunity for counsel to be present at the 

identification proceeding, whether at a lineup or 

an arraignment or elsewhere. 

C. Violation of due process at arraign- 
ment identification due to impermis— 


sible suggestion and absence of 
counsel. 


The pretrial identification of appellant 


at the arraignment proceeding was fraught with 
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suggestion to the bank teller that appellant was 
the culprit. Among the ingredients of suggestibil- 


| 
ity were the detective's statement to her that the 


man who had taken part in the forgery and uttering 


would be in the prisoners' dock, that she was 
required to try to identify him, that the police 
suspected appellant as the culprit and that she had 
already identified him as the guilty person. In 
addition, appellant was the subject of the eonver= 


| 
sation between the teller and the owner of the 


| 
account when they rode together in a cab to the 
courthouse where the arraignments would be held. 
And in the conference in the office of the Assist- 
ant United States Attorney, just before court con- 
vened, the police officer in the presence of the 
teller showed appellant's photograph to the 
Assistant and told him that she had already 
identified appellant by this picture, and that he 
would be in the prisoners' dock in the courtroom. 


D. Insufficiency of evidence of factors 
of identification of appellant by: 
bank teller in courtroom during | 
arraignment proceeding. 

The bank teller identified appellant in 

the courtroom during arraignments as the man "with 
the blondish hair" in the prisoners' dock. The | 
record is devoid of evidence as to (a) whether 


appellant was the only white man in the group of 
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from ten to twelve prisoners with whom he was 


sitting, (b) whether appellant was the only blond 


among these persons, and (c) whether the teller 


observed any essential characteristics by which 
she distinguished him from the other men, (d) and 
whether he was the first or last of the thirty-- 
eight prisoners brought into the courtroom during 


arraignment before she made her identification. 


an, 


E. Feasibility of non-suggestive 
identification procedure during 
arraignment. 

‘It was completely feasible for the police 
to have conducted an identification procedure during 
the arraignments which would have been non- 
suggestive and fair in all other respects. Since 
there was no urgency in the course which the 
detective followed when he had the teller come to 
court to identify appellant, he could have taken 
steps for (a) the appointment of counsel, (b) the 
presence in the dock with appellant of a sufficient 
number of persons of his race and same general age, 
height, complexion and build, and (c) the recording 
of the relevant and material details of the identi- 


fication, as noted above. 


an) 


'F. Absence of evidence of independent 
origin of in-court identification. 


| The record does not show that the in- 
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court identification by the bank teller of appel- 
lant had an independent origin and was not to any 
extent the product of the highly improper suggestive 
influence to which she was exposed before she 
testified. 

G. Failure of trial court to make 
findings and conclusions as to inde- 
pendent origin of in-court identifi- 
cation. 

Appellant's constitional rights may have 

been violated if his conviction stemmed from an 
in-court identification induced by legally improper 
suggestive factors. It was essential, therefore, 


to know the origin of this identification. The 


i 
record does not, in terms of instant intelligibility, 


tell us. The trial judge should therefore have, 
made findings and conclusions relating specifically 
to this matter. 
H. Reasonable possibility of substan+ 

tial harm to appellant of evidence 

of pretrial photographic and 

corporeal identification. 

The jury heard evidence, over appellant's 
objection, that the bank teller had made pretrial 
photographic and corporeal identifications of | 
appellant. Knowledge by the jury of this fact 
could easily have been a potent factor, conscious 
or subconscious, in the verdict of the jury. It 


could well have tipped the scale against him in 
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the event of a substantial doubt in his favor. 
Such reasonable possibility of prejudice to 


appellant warrants a reversal of his conviction. 
ARGUMENT 


THE POLICE PROCEDURE USED. IN THE PRE- 
TRIAL PHOTOGRAPHIC IDENTIFICATION BY 
THE BANK TELLER OF APPELLANT PRIOR 
TO HIS ARREST WAS IN THE CIRCUMSTANCES 
SO UNNECESSARILY SUGGESTIVE AND CON- 
DUCIVE TO MISIDENTIFICATION AS EITHER 
TO DENY HIM DUE PROCESS OF LAW OR TO 
REQUIRE A REVERSAL OF HIS CONVICTION. 
To convict appellant of the forgery and 
uttering of the withdrawal slip in question, it 
was essential to prove that he took part in these 
crimes. For purposes of analysis, we may for the 
moment assume, without conceding, that the Govern- 
ment's sole witness was observant, alert, calm and 
wary during the entire period of the few minutes 
from the instant she first saw the woman and the 
young white man come to her window at the bank until 
they left. Even so, we must keep in mind that men's 
faces and figures may sometimes be so similar that 
the keenest observer is at a loss to distinguish 
the identity of one person from another. He may, 


under favorable conditions of perception, recol- 


lection and non-suggestion, infer the difference 


in terms of physical characteristics, personal 


mannerisms and other attributes, all of which vary 
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somewhat in different degrees. And to conclude 
| 
that one person closely resembles another person 


is to make a judgment which not only is possibly 
| 
| 
| 


put frequently wrong. 
It is common knowledge that a true iden- 
tification depends chiefly on opportunities of 
observation, ettention to circumstances and accur- 
acy of memory. An identification by a person whol, 
while in a credulous, careless and unguarded mood, 
had only a casual, heedless and brief glimpse of | 


| 
the individual identified is entitled to little | 


weight. And the passage of time dulls or destroys 
that which was familiar. Also, the accuracy of | 
memory depends on both natural or cultivated ability 
to discriminate and also the need or purpose of | 
observing or studying one's face and other distin- 
suishing peculicrities. 

The problem of identification thus pecomes 
a most burdensome concern to those involved in the 
administration of justice. Courts and scholars | 
alike have long recognized the serious danger of 
convicting the innocent as a result of an ARROROTES 
identification. On June 12, 1967 the United 
States Supreme Court expressed itself in the 
following language: 

The vagaries of eye witness iden- 


tification are well known; the 
annals of criminal law are rife 


ars 


with instances of mistaken iden- 
tification,.... And the dangers 
for the suspect are particularly 
grave when the witness’ oppor- 
tunity for observation was 
insubstantial, and thus his 
susceptibility to suggestion 

the greatest. (United States v. 
Wade, 333 U.S. 218 at 228-229) 


In Palmer v. Peyton, 359 F. 2a 199 (4 
Cir. 1966) the court showed its awareness of the 
problem wher at pase 201 it said: 


Any identification process, of 
course, involves danger that 

the percipient may be influenced 
by prior formed attitudes; 

indeed, we are all too familiar 
with instances in which suppos- 
edly "irrefutable" identifications 
were later_shown to have been 
incorrect.? Where the witness 
bases the identification on only 
part of the suspect's total per- 
sonality such as height alone, 
prior suggestions will have most 
fertile soil in which to grow to 
conviction. This is especially 

so when the identifier is presented 
with no alternative choices; 

there is then a strong predispo- 
sition to overcome doubts and to 
fasten guilt upon the lone suspect. 


In footnote 5, referred to in the above quotation, 


the court cited Borchard, Convicting the Innocent, 


page xii (1932) and Frank, Not Guilty, page 31 


(1957). At the page cited, Borchard concludes: 


Ferhaps the major source of 
these tragic errors is an identi- 
‘fication of the accused by the 
victim of a crime of violence. 
This mistake was practically 
alone responsible for twenty- 
nine convictions. 
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And at the page cited, Frank said: 
Perhaps erroneous identification 
of the accused constitutes the 
major source of known wrongful 
convictions. 
On pages 201-202 of the Palmer v. Peyton opinion, 
the court observed that where the identification jis 
by one human attribute alone, "the absence of some 


comparison involves grave danger of prejudice to} 


the suspect." On this point the court cited. 


Jackson, Criminal Investigation, (5th ed. 1962), | 


at pages 41-42. | 
| 
The grave dangers of identification as| 


stated above were singularly and persistently pres- 
| 


ent in connection with the case of appellant, 


starting with the highly improper use of the ante 
photograph before his arrest. When Detective 

Rogers showed the one picture of appellant to iiss 
Schulz, the teller who cashed the forged withdrawal 
slip, she presumably knew that Mrs. Mokrane had | 


already given the bank an affidavit stating in 


effect that appellant was the male culprit. When 
he handed the teller the single mug shot the 
policeman said it was that of a suspect. 

In view of the totality of Scanstances 
of this one-picture, non-multiple choice identifica 
tion, as recited above in the Statement of the Case, 


we must conclude that the teller was improperly 
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exposed to the single photograph of appellant taker 
in December, 1958, when he was less than nineteen 
old.! Particularly material here is Miss 

lz' testimony that she did not visualize the 
young white man as having any "distinguishing char- 
acteristics." We stress that part of the evidence 
which shows clearly that the relatively young, 
inexperienced and unwary teller was devoid of a 
suspicion of forgery, was unaware of 2 need to 
scrutinize the two persons at her window, acted in 
@ casual, reckless and rash manner, and obtained 
but a very brief and indifferent glimpse of the 
woman and her male companion. Because she lacked 
2 motive to observe well and remember clearly, her 
conduct was most conducive to a mistaken identifi- 
cation. 


In Simmons v. United States, 390 U.S. 377 


(decided March 18, 1968) the petitioner claimed 


that his conviction was void because it was tainted 
by an unduly prejudicial identification procedure. 
In this connection the Court at page 383 observed: 


It must be recognized that 
improper employment of photographs 
by police may sometimes cause 
witnesses to err in identifying 
criminals. <A witness may have 
ootained only a brief glimpse of 

a criminal, or may have seen him 
under poor conditions. Even if 
the nonice subsequently follow the 
most correct photographic identi- 
fication procedures and show him 


the pictures of a number of 
individuals without indicating ~ 
whom they suspect, there is some 
danger that the witness may make 
an incorrect identification. 

This danger will be increased if 
the police display to the witness 
only the picture of a single 
individual who generally resembles 
the person he saw, or if they show 
him the pictures of several per- 
sons among which the photograph 

of a single such individual 

recurs or is in some way 
emphasized.2 


In footnote 2 the Court referred to P. Wall, Bye- 


Witness Identification in Criminal Cases 74-77 


(1965). . At page 68 the same author says: 


~--where a photograph has been 
identified as that of the guilty 
party, any subsequent corporeal 
identification of that person may 

be based not upon the witness's 
recollection of the features of 

the guilty party but upon his 
recollection of the photograph. 

Thus, although a witness who is 

asked to attempt a corporeal 
identification of a person whose 
photograph he has previously 
identified may say, "That's the 

man that did it,” what he may 
actually mean is, "That's the man who | 
whose photograph I identified." 
(Footnote omitted) 


See also Williams and Hammelmann, Identification 


Parades, Part I, [1963] Crim. L, Rev. 484, 
In relation to the instant appeal the | 
Simmons opinion is highly persuasive. Discussing 
the six or more group photographs displayed in that 
case to each witness the Court observed that there 


"was no evidence to indicate that the witnesses | 
| 
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were told anything about the progress of the inves- 
tigation, or that the FBI agents in any way sug- 
gested which persons in the pictures were under 
suspicion." 390 U.S. at 385. By contrast, when 
Miss Schulz first saw the Single mug shot of 
appellant she had already learned from the affidavit 
of Mrs. Mokrane and the statement by Detective 
Rogers that the evidence pointed to appellant's 
guilt. 

The point made by the Supreme Court in 
Simmons and urged here by appellant concerning the 
danger of displaying to the victim of a crime "only 
the picture of a single individual" was conceded by 
the Government on June 17, 1968 in an appeal in 


this Court. In its brief filed on that day in 


Slater v. United States, No. 20, 207, the United 


States Attorney on page 15 said: 


We submit that the procedure 
employed here is less suggestive 
and a more reliable test of the 
accuracy of a witness' identifi- 
cation than the photograph iden- 
tification, but this was "a 
corporeal identification, which 
is normally more accurate." Ibid., 
and which avoids the time differ- 
erentials and reproductive 
distortions inherent in mugshots 
or photographs.+**°The fact that 
the police exhibited two men to 
the bus drivers---unquestionably 
shows the good faith of the 
officers and the fairness of the 
procedure they employed. 


(The above quoted language of the United States 
Attorney is from Simmons, 390 U.S. at page 286, 
in footnote 6.) 
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This is a frank recognition by the Government of 
the inherent danger of a single photographic or 
corporeal identification as contrasted with a 
multiple~choice identification, as the Court in 
Simmons so cogently observed. 

The classic language on this point is 
that used in Stovall v. Denno, 388 U. 293 (1967) 
where at page 302 the Court said: 

The practice of showing suspects 

singly to persons for the purpose 

of identification, and as not 

part of a lineup, has been widely 

condemned. 
In footnote 5 the Court referred to Wall, Eye- 
Witness Identification in Criminal Cases 26-40; Paul, 


Identification of Accused Persons, 12 Aust. L.J. 42, 


44 (1938); Williams & Hammelmann, Identification | 


Parades, Part I, [1963] Crim. L.Rev. 480-481; 


Frankfurter, The Case of Sacco and Vanzetti 31-32 (1927). 


See Wise v. United States, 127 U.S. App. D.C. 279, 
383 F.2d 206 (1967) and Kelly v. United States, 
No. 20, 553 decided March 11, 1968. 

A vital operative issue raised by this 
appeal is whether the procedure used by Detective | 
Rogers in the pretrial photographic identification 
of appellant by the bank teller violated due aS 
cess. The undisputed facts in the record before 


this Court compel the conclusion of an incurable 
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misidentificetion of appellant. It was based on a 
single picture, was reinforced by the affidavit of 
the owner of the bank account and the assertion of 
the detective and was born in a situation impermis- 


sibly surcharged with suggestion. Simmons v. United 


Stetes, 390 U.S. 377 at 384 and Smith v. United 


States, No. 20,772, U.S. App. D.C. decided June 7, 

The net result was that the teller was "apt 
to retain in” her "memory the image of the photo- 
eraph rather than of the person actually seen, 
reducing the trustworthiness of subsequent lineup 
or Courtroom identification." (language quoted 
from Simmons on pases 383-384). 

We submit that in view of the record on 
this appeal, this case is one of a class of situa- 
tions concerning which this Court should formulate 
a general doctrine. It should be to the effect 
that, absent the unique element of urgency which 
was present in Stovall, the showing the photograph 
or the person of a suspect singly to a prospective 
witness for the purpose of identification, and not 
as part of'a fair, sufficient and representative 
lineup, should render inadmissible, per se, an 
in-court identification which to any extent is 
tainted by! the non-multiple choice pretrial identi- 


fication from which it stems. 


THE VIEW OF APPELLANT AS A SUSFECT 
MADE BY THE BANK TELLER FOR THE PUR- 
POST OF IDENTIFICATION WHILE HE WAS 

PRESENT IN OPEN COURT AND IN POLICE 
CUSTODY DURING AN ARRAIGNMENT FRO- 
CEEDING WAS A CRITICAL STAGE OF A 
PROSECUTION SO AS TO REQUIRE NOTICE 
TO THE SUSPECT AND AX OPPORTUNITY FOR 
HIS COUNSEL TO BE PRESENT. 


When a suspect is in custody, the view of 
him by a prospective witness for identification 
purposes is a "critical stage" of the prosecution. 
This step requires notice and an opportunity to be 
present. United States v. Wade, 388 U.S. 218 (1967); 
Gilbert v. California, 388 U.S. 263 (1967); Hamilton 
v. Alabama, 368 U.S. 52 (1961); White v. Waryland, 
373 U.S. 59 (1963). See also Stovall v. United 
States, 308 U.S. 293 (1967); Wright v. United States, 
No. 20,153, U.S. App. D.C. » decided January 
31, 1968; and Kelly v. United States, No. 20,553, 
(U.S. App. D.C., decided March 11, 1968). In 
Simmons the Court said that "an accused is entitled 
to counsel at any ‘critical stage of the prosecu- 
tion.'" (390 U.S. at 383) The principle that a 


suspect in custody and displayed to the victim of a 


crime is constitutionally entitled to have his 
| 


counsel present at any such identification procedure 


follows from recent Supreme Court decisions holding 


that the right to counsel applies to several post— 
arrest, pretrial investigatory procedures deemed 


| 
to be "critical stages." Escobedo v. Illinois, ~ 
—_—_—_—_— amr" 
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378 U.S. 478 (1964) and Miranda v. Arizona, 334 
U.S. 436 (1966) as to custodial interrogation after 
the police have begun to focus on a particular sus- 


pect. See also Massiah v. United States, 377 U.S. 


201 (1964). In Wade and Gilbert the Court held 


that a pretrial personal identification of the 
accused at a lineup is a "critical stage." 


The Wade-Gilbert doctrine applies with 


at least equal force to the instant case of appel- 
lant Mason. We have a confrontation between a 
suspect and a witness in which the police, perhaps 
unintentionally but nevertheless unnecessarily, 
used several means to effect an identification. 
We have fully specified these techniques in our 
Statement of the Case. 
C. |THE CONSTITUTIONAL RIGHT OF APPEL- 
LANT WAS VIOLATED WHEN, WHILE HE WAS 
IN CUSTODY BUT WITHOUT REPRESENTATION 
BY COUNSEL, THE POLICE IMPROPERLY 
EXPOSED HIM UNDER HIGHLY SUGGESTIVE 
CIRCUMSTANCES DURING THE ARRAIGNMENTS 
TO VIEW BY THE BANK TELLER FOR PUR- 
POSES OF IDENTIFICATION. 

The incidents attending the post-arrest, 
pretrial identification of appellant in the arraign- 
ment proceeding were, as the Court noted in Wade 
and Gilbert, the very kind of inherently unfair or 
suggestive techniques which might easily lead to a 


false identification and thus deprive a defendent 


of bis constitutional right to a fair trial. See 


= oh = 


also Simmons v. United States, 390 U.S. 377 (1968); 


Stovall v. Denno, 333 U.S. 293 (1967); Wright \v. 


United States, Mo. 20,153, U.S. App. D.C. 


(decided January 31, 1968); Kelly v. United States, 
No. 20,553, U.S. App. D.C., (decided March 11, 


| 
1968). In Wise v. United States, 127 U.S. App. 


D.C. 279, 383 F. 24 206 (1967) the Court at page 
| 


282 said: | 
| 

We must consider, however, whether 
apart from the lack of counsel, the |cir- 
cumstances of the confrontation are |so 
unfair as to require exclusion of testi- 
mony thereof....The constitutional | 
aspects of such a claim would lie for 
Federal prosecutions in the due process 
clause of the Fifth Amendment. The |pres- 
entation of only one suspect , in the 
custody of the police raises problems of 
sugsestibility that brings us to the 
threshhold of an issue of fairness. | 


The record is basically devoid of certain 
details we must know of the identification of 
appellant by the teller in the courtroom during 
arraignments. What happened was in a very vital 
sense a type of illegal lineup. We do not mow and 
cannot ascertain from the record whether appellant 
was the only white suspect brought into the pris- 
oners' dock in the teller's presence or whether he 
was greetly dissimilar to the other persons in 
custody in terms of age, height, complexion and 
build. This was the very kind of situation, mere 


the investigation "focused" on appellant as the 
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378 U.S. 478 (1964) and Miranda v. Arizona, 334 


U.S. 436 (1966) as to custodial interrogation after 
the police have begun to focus on a particular sus- 
pect. See also Massiah v. United States, 377 U.S. 
201 (1964). In Viade and Gilbert the Court held 
that a pretrial personal identification of the 
accused at a lineup is a "critical stage." 


The Wade-Gilbert doctrine applies with 


at least equal force to the instant case of appel- 
lant Mason. We have a confrontation between a 
suspect and a witness in which the police, perhaps 
unintentionally but nevertheless unnecessarily, 
used several means to effect an identification. 
We have fully specified these techniques in our 
Statement of the Case. 
C. ‘THE CONSTITUTIONAL RIGHT OF APPEL- 
LAM? WAS VIOLATED WHEN, WHILE HE WAS 
IN CUSTODY BUT WITHOUT REPRESENTATION 
BY COUNSEL, THE POLICE IMPROPERLY 
EXPOSED HIM UNDER HIGHLY SUGGESTIVE 
CIRCUMSTANCES DURING THE ARRAIGNMENTS 
TO VIEW BY THE BANK TELLER FOR PUR- 
POSES OF IDENTIFICATION. 

The incidents attending the post-arrest, 
pretrial identification of appellant in the arraign- 
ment proceeding were, as the Court noted in Wade 
and Gilbert, the very kind of inherently unfair or 
suggestive techniques which might easily lead to a 
false identification and thus deprive a defendent 


of bis constitutional right to a fair trial. See 
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also Simmons v. United States, 390 U.S. 377 (1968); 
Stovall v. Denno, 388 U.S. 293 (1967); Wright jv. 


United States, Mo. 20,153, Wass Aids D-G5-— | 


(decided Januery 31, 1968); Kelly v. United States, 


No. 20,553, U.S. App. D.C., (decided March 11} 
1968). In Wise v. United States, 127 U.S. App. 
D.C. 279, 383 F. 24 206 (1967) the Court at page 


282 said: | 


We must consider, however, whether 
apart from the lack of -counsel, the cir- 
cumstances of the confrontation are |so 
unfair as to require exclusion of testi- 
mony thereof....The constitutional 
aspects of such a claim would lie for 
Federal prosecutions in the due process 
clause of the Fifth Amendment. The pres- 
entation of only one suspect, in the 
custody of the police raises problems of 
suggestibility that brings us to the 
threshhold of an issue of fairness. | 

| 


The record is basically devoid of certain 
details we must know of the identification of 
appellant by the teller in the courtroom during 
arraignments. What happened was in a very vital 
sense a type of illegal lineup. We do not know and 
cannot ascertain from the record whether appellant 
was the only white suspect brought into the pris- 
oners' dock in the teller's presence or whether he 


was greatly dissimilar to the other persons in 


I 
custody in terms of age, height, complexion and 
build. This was the very kind of situation, where 


the investigation "focused" on appellant as the 
| 
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only suspect, which was of grave concern to the 
Supreme Court. Im .2ce vane Cou Co ’ 


The few cases that have surfaced 
therefore reve2l the existence of a 
process attended with hazards of ser- 
ious unfairness to the criminal 
accused and strongly suggest the plight 
of the more numerous defendants who 
are unable to ferret out suggestive 
influences of the confrontation. 

(388 U.S. at 234-235) See Pointer v. 
Texas, 380 U.S. 400 (1965). 


D. THE RECORD FAILS TO DISCLOSE, I! 
RELATION TO THE ARRAIGNMENT PROCEED- 
ING WHERE APPELLANT WHILE IN CUSTODY 
WAS SHOW TO THE BANK TELLER FOR THE 
PURPOSE ONLY OF IDENTIFICATION, WHAT, 
IF ANY, WERE THE ESSENTIAL CHARAC- 
TERISTICS WHICH, BY THE TELLER'S 
OBSERVATION, SERVED TO DISTINGUISH 
APPELLANT FROM THE OTHER PERSONS 
PRESENT AND IN CUSTODY. 

The record on this appeal virtually 
compels the inferences (a) that the bank teller 
had only a very brief glimpse of the mar who 
appeared at her window, (b) that she was not 
impelled to take a good look at him, and (c) that 
she did not scrutinize him sufficiently for the 
purpose of an identification required of a due 
process conviction. On learning of the forgery 
and uttering, she described the culprits to a bank 
official as "a man and a woman." To the detective 


she described the man as having sandy hair, a 


medium, muscular build and a height of five feet 


nine inches. She admitted, however, that she was 


So > 


not “a very good judge of height." She testified | 
that her mental picture of this person did not nave 
any "@istinguishing characteristics," and she coula 
not describe her first and her last customer on the 
day in question. | 
This Court has had occasion to pass on 


similar situations. In Wright v- United States, 


31, 1968) the Court said: 


| 
| 
No. 20,153 U.S. App. D.C. , (decided January 
| 
| 
| 
| 
| 


We are uninformed as to the char- 
acteristics which by Mrs. Vines' | 
observation served to distinguish appel+ 
lant from other persons. We know rela-| 
tively little as to the similarities 
and the differences respecting appel- 
lant and those in the room with him, in 
age, height, weight, dress and other 
physical features. 


EB. THE CORPSNE.L DISPLAT OF 3 PPEL: ©. 
LANT DURING ARRAIGNMENT FOR PURPOSE 
OF IDENTIFICATION, PRECEDED BY 
NOTICE OF SUCH INTENDED PROCEDURE 
AND OPPORTUNITY OF COUNSEL'S PRES- 
ENCE, AND ATTENDED BY ALL THE 
FACTORS OF A LEGAL LINEUP, WOULD 
HAVE REE’ FEASIBLE. 
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The record clearly shows that the police 
could easily have conducted a proper bona-fide | 
lineup for the identification of appellant. He was 


in custody and the teller was available. She 
| 


therefore could have had a due process view of him 


in the courtroom based on the factors of fairness, 
sufficient sampling and res-oxcusative observation 


A graphic instance of this is seen in the Slater) 
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case, No. 20,207, referred to above, and pending 
in this Court. The ‘Government described this 
episode in'its brief on pages S and 9 where it 
said: 
Thorne testified that he was taken 

to the Receiving Home about 2:00 p.m. 

on October 7, where he viewed a lineup 

of six Negro youths. All six were 

about the same age, height and descrip- 

tion and all were dressed in ea T-shirt 

and gray trousers. 
In addition to the fair lineup, an important fact 
in the Slater case is that it occurred nearly two 
years before the decisions in Wade, Gilbert and 
Stovall. In striking contrast, appellant Mason's 
distorted pretrial lineup took place on July 10, 
1967, twenty-four days after the Supreme Court 
decided these three landmark cases on June 12. 

Courts and commentators have agreed that 
an identification, whether in the form of a lineup 
or otherwise, should be fair, representative and 
sufficient. O'Hare, Fundamentals of Criminal 
Investigation, 1955, pages 531-532 states: 

The purpose of the lineup is the elin- 

ination of the power of suggestion as 

a factor in identification. 
And Wigmore said that "the person to be identified 


should be presented in company with a dozen others 


of not too dissimilar personalities." 3 Wigmore, 


Evidence (4rd ed., 1940) Sec. 786a. See Simmons v. 


United States, 390 U.S. 377 (1968) footnote 5; 


P. Wall, Eye-Witness Identification in Criminal 
Cases 74-77 (1965); State v. Sinclair, 49 N.J. 525, 
231 A. 2d 565, 575-576 (1967). 
F., THE IN-COURT IDENTIFICATION OF 
APPELLANT BY THE BANK TELLER SHOULD 
HAVE BEEN OF INDEPENDENT ORIGIN |AND 
NOT TAINTED BY HER IMPROPER EXPOSURE 
TO APPELLANT'S SINGLE PHOTOGRAPH AND 
TO HIS PERSON DURING THE ARRAIGNMENT 
PROCEEDING WHILE HE SAT IN THE 
PRISONERS' DOCK IN THE COURTROOM. 
The in-court identification of appellant 
by the bank teller was admissible only if it had 
an independert origin. If it was tainted either 


by the pre-arrest, pretrial single photographic 


identification, the pretrial in-court-arraignment 
proceeding, the preliminary hearing or any other 


factor, then the conviction must be vacated. 
United States v. Wade, 388 U.S. 218 (1967); Gilbert 
v. United States, 388 U.S. 263 (1967); Smith v. 
United States, No. 20,773 U.S. App. D.C. | 
(decided June 7, 1968). 

In relation to the vice of non-nultiple 
choice identification, see Barnes v. United States. 
124 U.S. App. D.C. 318, 365 F. 24 509 (1966) where 
this Court appropriately and pointedly at page 320 
said: | 

The further questioning by defense | 

counsel established weaknesses of the 

previous identification. First, it |was 


an identification by photograph, and 
not of the human being. And, signif- 
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D.C. , No. 20,773 (decided June 7, 1968). There 


the Court said: 


The primary issue raised by this 
appeal, and plausibly tendered by ¢cir- 
cumstances the record discloses, is 
whether the police procedures used in 
the pretrial photographic identifica- 
tion of appellant by the. robbery vilctin 
violated due process and, if so, were 
the lineup and in-court identifications 
tainted thereby. Since the issue was 
not raised in the District Court, with 
the result that the factual picture is 
incomplete, we remand this case for the 
taking of such evidence and the making 
of such findings as may be appropriate, 
using the criteria announced in Sammons 
-.--and applying the principles announced 
in...Wade. 


In footnote 1 the Court said that these criteria 

include, inter alia, (a) the number of photographs 
of different persons used in the identification 
procedure and (») the informetion or instructions, 


if any, given by the police to the identifying 


witness immediately prior to identification: 

The language and rationale of the Smith 
case apply directly to the present appeal, as a 
review of the facts instantly shows. In point on 
the necessity of findings and conclusions are 
several other cases, such as Brookhart v. Janis, 
384 U.S. 1 (1965); Wright, supra, and Adams v. 
United States, No. 20,547, U.S. App. D.C. | 
(decided June 21, 1968). 


= f= 


THERE IS A REASONABLE POSSIBILITY 
THAT” THE ADMISSION, OVER OBJECTION, 
OF EVIDENCE OF THE PRETRIAL PHOTO- 
RAPHIC AFD CORPOREAL IDENTIFICATION 
OF APPELLANT MIGHT HAVE INFLUENCED 
THE JURY ADVERSELY AND CONTRIBUTED 
7O HIS CONVICTION SO AS TO ENTITLE 
HIM TO A NEW TRIAL. 

‘we have reserved for our final contention 
that point which persuaded the Supreme Court to 
vacate a murder conviction and grant a new trial. 
In Chapman v. California, 336 U.S. 18 (1967), the 
Court refused to treat as harmless a constitutional 
error which affects substantial rights of a party. 
At pages 23-24 the Court said: 

An error in admitting plainly relevant 

evidence which possibly influenced the 

jury adversely to a litigant cannot...be 
conceived of as harmless. Certainly 
error, constitutional error, in illegally 
admitting highly prejudicial evidence 

or comments, casts on someone other than 

the person prejudiced by it a burden to 

show that it was harmless. 

The undisputed facts in this record 
show the highly improper and suggestive pretrial 
identifications of appellant by means of (a) a 
single photograph, which aid not allow a multiple 
choice, and (b) a display of appellant without 
notice and without counsel while in custody ir 
court. This treatment is clearly contrary to due 


process as Wade, Gilbert, and other cases hold. 


Palmer v. Peyton, 359 F. 2d 199 (4 Cir. en banc 


1966) held that a pretrial voice identification of 


wes It) 


a suspect infringed due process rights. On July 
2 of this year, this Court, in Gillison v. United 
States, No. 21,248, reversed a robbery conviction 
and ordered a new trial. The Court ended its! 
opinion as follows: 
Since we have no “belief that [the 
line of questioning] was harmless 
beyond a reasonable doubt" appellant 

must be afforded a new trial "free 
from the pressure of unconstitutional 
inferences." he 
To the same effect is Gilbert 338 U.S. at 274 and 


Wright U.S. App. D:C. » No. 20,153 (decided 


January 31, 1968). See also Bailey v. United 
States, U.S. App. D.C. > 389 F. 2a 305 (1967). 


SUMMARY | 


The eight points developed in the fore- 
going argument are amply supported by the facts 
and law as developed above: We have shown by 
undisputed facts and by a clear preponderance of 
probabilities that the bank teller who identified 
appellant was the unwary target of a variety of 
hishly suggestive techniques and that the operative 
effect was a very doubtful in-court identification 


in terms of an independent origin and a complete 
| 


Hh 


freedom from improper influences. The pretri 


n 
o 


arraignment—proceeding identification was per 


illegal sirce appellant had neither notice no 


a a 


= hy = 


representation by counsel. And legal doctrine 
supports our other contentions as well. There 
should have been a fair lineup-type of identifica 


tion at the arraignments, and the trial judge should 


have determined whether the pretrial identifications 
| 


had tainted the in-court identification and, if so, 
to what extent appellant was prejudiced by the 
many incidents of which he complains herein. The 
net result was such a prosecution of appellant as 
to have violated his constitutional rights and to 


warrant a reversal of his conviction. 
CONCLUSION 


For the reasons stated, the judgment of | 
conviction should be reversed. Depending on the 
basis of reversal, the District Court should be 
instructed to enter a judgment of acquittal, or a, 


new trial should be ordered. 


Respectfully submitted, 


MILTON A. KALLIS 
Attorney for Appellant 
Appointed by this Court 


a 


Pens 


sii 


salah 
iy feel Se 


mane 


‘ Rr 
iaoslhcarsat 


sain Si IEEE s Tass vs ; SYST RR CERES, 


air ads 52 
linen h Reiser wer Aare, ; Es HDi ; ; snes T ae nile 
tomes : Leese Acer te ue ee ee 

ln zie y ican aan ae : x Fit : eis Raia 


ea i 
Ne ian 


: et 


niet 


AS 
et 
ait 
bos 


BS 


iat 


ri ctete nae 
Be Asean 
ee 


SE Lica mete Saaesi RA ici nat 
fais eae cee rag tase asia ate fia 
cae = alten a 
mite 
4 


INDEX 


Counterstatement of the Case —————_____________-—-— 
The Suppression Hearing —— 


Argument: 

I. Miss Schulz’ in-court identification of appellant and 
her identification of him immediately prior to his pre- 
sentment in the Court of General Sessions were 
properly introduced in evidence below. Neither was 
the product of identification procedures so impermis- 
sibly suggestive as to give rise to a very substantial 
likelihood of irreparable mistaken identification —— 
A. The procedure by which Miss Schulz identified a 

photograph of appellant five hours after the offense 
was not so impermissibly suggestive as to give rise 
to a very substantial likelihood of irreparable mis-' 
identification ———————____________----_—_— 
. In any event the trial court’s decision to limit the 

Government to in-court and pre-presentment corpo- 
real identifications was proper : 

The Pre-Presentment Identification 

The In-Court Identification 


In the event this Court deems the photographic 
identification properly suppressed below and the 
record inadequate to reveal the independence of 
Miss Schulz’ later corporeal identifications from 
that photographic identification, we suggest the 
case be remanded for appropriate hearing by the 
trial court on this issue ————~—. 


II. Appellant suffered no Sixth Amendment deprivation 
when identified by an eyewitness to the offense sitting 
in the back of the courtroom awaiting appellant’s pre- 
sentment and preliminary hearing 
A. “The Potential for Improper Influence” —______ 
B. aS Ability of Counsel to Help Avoid . .. Preju- 

ice” 
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mi 
ISSUES PRESENTED 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Was the pre-arrest photographic identification of ap- 
pellant by Miss Linda Schulz secured by procedures so un- 
necessarily suggestive as to give rise to a very substan- 
tial likelihood of mistaken identification? 

2. Was the pre-presentment corporeal identification of 
appellant by Miss Schulz secured in procedures so unneces- 
sarily suggestive as to give rise to a very substantial like- 
lihood of irreparable mistaken identification? If not, was 
it based independent of the pre-arrest photographic identi- 
fication assuming that identification required suppression? 
Was Miss Schulz’ in-court identification also based inde- 
pendent of the pre-arrest photographic identification? 

8. Did Miss Schulz’ recognition and identification of ap- 
pellant from among defendants awaiting presentment and 
appointment of counsel constitute a confrontation fraught 
with the “potential for improper influence”? If so, was 
appellant unable to reconstruct salient features of that 
confrontation but for the presence of an attorney? 


* This case has never been before this Court. 


Rnited States Cowt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,818 


WiLLiaAM R. MASON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed August 17, 1967, appellant was 
charged in four counts with housebreaking, petit larceny, 
forgery and uttering. At trial on January 17-19, before 
United States District Court John J. Sirica sitting with a 
jury, appellant was found guilty of forgery and uttering. 
He received concurrent sentences of two to seven years on 
each count. 

At trial the Government opened with the testimony of the 


1In violation of 22 D.C. Code §§ 1801, 2202 and 1401. 


(1) 


2 


victim, Mrs. Sudie Mokrane, a dressmaker.? On the night of 
June 20, 1967 Mrs. Mokrane had just returned from a 
brief three-day trip to New York. She arrived at her resi- 
dence, 1717 Twentieth Street, N.W., Apt. 302, late in the 
evening. (Tr. 10, 11, 40.) The apartment in which she 
lived was small, consisting largely of two rooms—the liv- 
ing room and bedroom separated by a door (Tr. 22). 
Shortly after she arrived home appellant, whom Mrs. Mo- 
krane had seen perhaps a half dozen times and knew as an 
acquaintance, visited her. He asked her if she would mend 
a pair of his trousers. (Tr. 9, 10, 11,16.) Mrs. Mokrane 
agreed. Appellant asked if there were any food in the re- 
frigerator. Because of the late hour and her fatigue, Mrs. 
Mokrane told appellant instead to eat elsewhere. She then 
went to a glove box kept by her in her dresser drawer into 
which she had just deposited some seventy dollars unspent 
during her trip and took from it two dollars. She gave 
the money to appellant, telling him to go buy some break- 
fast. (Tr. 10, 11, 16, 29.)* 

Early the following evening of June 21st, Mrs. Mokrane 
left her apartment to teach a once-a-month class at the 
nearby finishing school. She returned to the apartment 
after the class around 9:00 p.m. and got some money on 
the way to meeting friends at Dupont Circle nearby. All 
in the apartment appeared in order. (Tr. 5, 6, 7, 14, 15.) 
Shortly thereafter while at Dupont Circle, Mrs. Mokrane 
saw appellant standing nearby (Tr. 14, 15, 41, 42).* Mrs. 
Mokrane returned to her apartment several hours later 
around 2:00 a.m. that morning. Upon entering the apart- 
ment, she noticed that her bedroom door, which she had 
earlier closed to allow the bedroom to retain the air cooled 
by her bedroom air conditioner, was now open. She gave 
it little thought. (Tr. 10-11.) 


2 Mrs. Mokrane also uses the name Black (Tr. 40). 


3 Because of the smallness of the apartment, the bedroom is 
easily visible from the living room (Tr. 22, 23). No one knew of the 
drawer’s existence as the hiding place for her money (Tr. 32, 33). 


+ There was no sign of recognition by appellant (Tr. 42). 
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The following morning of June 22 around 9:00 a.m. 
Mrs. Mokrane was awakened by a telephone call from ap- 
pellant who announced to her that he had a new job and 
wished to see her that evening (Tr. 12, 16). She replied 
that it was up to him (Tr. 12). Later that morning Mrs. 
Mokrane began looking for the bank book which recorded 
her savings account at the Riggs Bank, Dupont Circle 
Branch. It was ordinarily on her dresser. Not seeing it 
there or elsewhere, Mrs. Mokrane checked the glove box in 
which she kept her cash thinking perhaps she had placed 
the book in there. Upon checking the glove box, Mrs. Mo- 
krane saw that the seventy dollars placed there two days 
earlier upon her return from New York was missing. (Tr. 
6, 7, 8, 15, 24, 32, 38.) At this time, approximately 10:30 
a.m., Mrs. Mokrane contacted the police and informed 
them of the apparent theft of her cash (Tr. 8, 9, 36).° 
Shortly thereafter, upon finally determining that her bank 
book was missing, Mrs. Mokrane went to the Riggs Bank 
and notified them of its disappearance. Immediately upon 
returning home, she received a call from the bank that her 
money had that very morning been withdrawn from her 
account. (Tr. 9, 37, 38.) Mrs. Mokrane again contacted 
the police around noon and informed them additionally of 
her missing bank book and depleted savings account. De- 
tective Anthony Rogers spoke with Mrs. Mokrane at her 
apartment shortly thereafter concerning the thefts and she 
indicated to him that she believed appellant responsible. 
(Tr. 48, 47, 48.) Mrs. Mokrane then returned to the bank 
and filled out an affidavit of forgery in which she stated 
her belief that appellant perpetrated the thefts (Tr. 43, 
46).° 

Mrs. Mokrane testified that the only other party with a 
key to her apartment was a part-time sewing helper, a 


5 At this juncture, Mrs. Mokrane did not indicate to the police 
whom she thought the culprit to be (Tr. 8, 9, $2, 33). 


¢It is not clear whether Mrs. Mokrane knew appellant as William 
“Mason” or “Morgan”. The affidavit of forgery names appellant 
as “Morgan”. (Tr. 42, 48.) Appellant incorrectly states the sequence 
of events here. Mrs. Mokrane executed the affidavit of forgery im- 
plicating appellant after speaking with Detective Rogers and indi- 
cating to him appellant’s culpability. 
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woman from Ecuador with five children who speaks little 
English (Tr. 26, 50). This woman had not been working 
for her during and prior to the days in question because 
business was slow (Tr. 28). Mrs. Mokrane thought the 
last time she saw her savings book prior to the theft to 
have been shortly before her three day trip to New York 
ending on June 20 (Tr. 28). Mrs. Mokrane next saw ap- 
pellant after her observation of him at Dupont Circle on 
the night of June 21st “here in the court” on July 10 (Tr. 
15).7 


The Suppression Hearing 


Immediately after Linda Schulz, the bank teller who 
cashed the deposit slip on Mrs. Mokrane’s account, took the 
stand appellant sought suppression of pre-trial identifica- 
tions of him by Miss Schulz (Tr. 54). He invoked the 
Wade-Stovall* line of cases. Then, out of the presence of 
the jury the trial court conducted a lengthy and searching 
hearing on appellant’s motion (Tr. 54-208). 

Detective Anthony G. Rogers of the Criminal Investiga- 
tion Division of the Metropolitan Police Department testi- 
fied as to the manner of appellant’s apprehension. Inves- 
tigating the offense on June 22, Detective Rogers spoke 
with Mrs. Sudie Mokrane about the theft of her pass book. 
She gave him a description of the individual she believed to 
be the culprit, indicating among other characteristics that 
he was five feet nine inches tall and 150 pounds. She in- 
formed the Detective that he worked at the Washington 
Hilton Hotel and that his name was William Roger Mor- 
gan. (Tr. 74, 75, 82, 83.) Detective Rogers phoned the 
Hilton and ascertained that they had an employee by the 


7 We are unable to understand appellant’s statement that “During 
the trial Miss Schultz was the only witness who testified before the 
jury” (App. Br. 8). Mrs. Mokrane testified at length about the 
thefts before the jury. At least twice she explicitly identified appel- 
lant to them as the individual who frequented her small apartment 
(Tr. 9, 15). 


8 United States v. Wade, 388 U.S. 240 (1967) and Stovall v. 
Denno, 388 U.S. 293 (1967). 
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name of “William Roger Mason” (Tr. 83). On the basis of 
this information, Detective Rogers procured from the Iden- 
tification Bureau a copy of a photograph of appellant (Tr. 
83).® 

Detective Rogers then took the photograph to the Riggs 
Bank, arriving there approximately five hours after the 
offense, around 3:30 p.m. on June 22. He first spoke with 
the manager and informed him of the reason for his pres- 
ence. He was then directed to Miss Schulz. (Tr. 64, 84, 
85.) Detective Rogers informed Miss Schulz that he was 
a detective and wished to show her a photograph “to see if 
he was the man that had been there earlier that day” (Tr. 
85). He placed the photograph on the cashier’s ledge. 
Miss Schulz looked at the photograph “for a few seconds” 
and replied “that’s the man that was with the lady that 
came into the bank to withdraw the money this morning” 
(Tr. 78). No other photographs were shown to Miss 
Schulz (Tr. 78, 86). On the basis of this identification 
and the information previously provided by Mrs. Mokrane 
a warrant was obtained on June 23 for appellant’s arrest 
(Tr. 98). 

On Saturday, July 8, appellant was taken into custody 
(Tr. 64). His presentment and preliminary hearing 
were scheduled for Monday morning, July 10. Detective 
Rogers then phoned Miss Schulz and Mrs. Mokrane and 
informed them that an arrest had been made of one Wil- 
liam Mason and “we are going to court on Monday morn- 
ing” (Tr. 88).% Miss Mokrane was advised to “get a 


®The photo shows 2 profile view and a full-face view (Tr. 86). 
The back of the photograph is unmarked (Tr. 81, 82). Ordinarily, 
fingerprints or other identification material is shown on the back 
(Tr. 81, 82). 


20 Appellant turned himself in at the Third Precinct Station- 
house (Tr. 64). 


22 Appellant incorrectly states that the Detective “told the teller 
that her presence was required in court for the purpose of trying to 
recognize appellant as the man who took part in the offenses” (App. 
Br. at 9). Miss Schulz herself testified that her presence was re- 
quired for the “arraignment” proceeding during which time she 
might be called upon to view the accused (Tr. 128-129). 
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taxicab and pick up Miss Schulz so they could both come 
down together” to meet Detective Rogers in the U.S. At- 
torney’s Office prior to the court proceedings (Tr. 88). 
Upon their arrival Monday morning, Detective Rogers in- 
formed the United States Attorney of the apprehension of 
a suspect in the case and that Mrs. Mokrane was the com- 
plainant and Miss Schulz was the teller who had identified 
the photograph (Tr. 90).” 

Detective Rogers then escorted the two witnesses to the 
courtroom in which preliminary proceedings were to occur, 
the assignment court in the Court of General Sessions (Tr. 
90-91). Seeking to determine whether Miss Schulz could 
make a corporeal identification, Detective Rogers testified 
that he informed Miss Schulz prior to entering the court- 
room that “we were going to sit in the courtroom with 
other witnesses and complainants . . . and that there would 
be some people coming through the door from back of the 
judge’s bench. I showed her where it was at, pointed at 
it. I said ‘They will be sitting in the chairs up there, and 
if you see the gentleman that came into the bank that 
Thursday morning, you let me know, so we'll see if you 
can identify him’” (Tr. 68). Detective Rogers asked 
Mrs. Mokrane to stand outside the courtroom. He testi- 
fied, “Well, I had previous knowledge that Mrs. Mokrane 
knew the defendant, Roger Mason, and I knew Miss Schulz 
didn’t know him. So I wanted to take her in the court- 
room, because I knew the prisoners would be coming out, 
and I didn’t want Mrs. Mokrane to make any motion to 
Miss Schulz, or I didn’t want the defendant to see Mrs. 
Mokrane because he may make some gesture or something, 
and... I just wanted to let the witness identify the man 
herself” (Tr. 67). 


12 Appellant’s description of these events is somewhat inaccurate. 
See fn. 36, infra. 


13 There is no cage or other confining contraption visible to the 
spectators. They merely see the accused individual enter through 
a door to the side of the judge (Tr. 69, 70). 
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The courtroom was partially filled. Approximately one- 
half hour later after at least ten or twelve defendants had 
entered, appellant entered through the door near the sit- 
ting judge (Tr. 71, 92). He entered singly and without a 
marshal (Tr. 92). Appellant crossed to the seats occupied 
by those awaiting presentment and preliminary hearings, 
taking a seat between several men (Tr. 73).'* Sometime 
after appellant entered, Miss Schulz, sitting some thirty 
feet away in the third or fourth row of the courtroom, un- 
hesitatingly stated to Detective Rogers, “That’s him sitting 
up there. That’s the man up there with the blondish hair” 
indicating appellant to be the individual present when the 
forged deposit slip was cashed (Tr. 78, 79, 94,101). De- 
tective Rogers was emphatic that he had made no state 
ment whatever to Miss Schulz in any way indicating that 
appellant was connected with the offense at issue (Tr. 
73). Detective Rogers then went outside the courtroom 
and ushered Mrs. Mokrane into the courtroom where the 
Detective and the two witnesses continued their wait for 


appellant’s case to be called (Tr. 97). 

When appellant’s case was called, the Government 
through an Assistant United States Attorney there present 
announced ready. Appellant was advised of his rights by 
the Court. He declined appointed counsel and represented 
through his sister-in-law that he wished to secure his own 


14 Detective Rogers was unable to relate the racial composition of 
the several individuals entering before appellant. He did remember 
that more than one other defendant was caucasian (Tr. 96). Appel- 
lant’s record claims that he was the only white man who entered 
the courtroom during this period (App. Br. at 12) is mistaken. 

The Government near the close of trial proffered at the bench to 
the court that on July 10, 1967, thirty-eight defendant’s were 
presented in the assignment court. The races of thirty-five could be 
ascertained. “[T]here were thirty Negroes and five white men.” 
(Tr. 245.) Appellant in his fact rendition states only that the 
prosecutor “knew thirty of thirty-five were Negroes and that he 
knew nothing about the race of the remaining three. (App. Br. 12)” 
not mentioning that five of the defendant’s in the lock-up were 
proffered as caucasian. 


15 His remarks are reported at fn. 39, infra. 
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attorney. His preliminary hearing was thereafter contin- 
ued to a later date at which time, when held, both Mrs. 
Mokrane and Miss Schulz testified (Tr. 97, 102, 103, 104). 

Linda Schulz then testified at the hearing, rendering a 
detailed account of the manner of her two pre-trial identi- 
fications of appellant. Miss Schulz was twenty-one years 
old. She had two years of college at a state supported 
school in Pennsylvania. (Tr. 112.) At the time of the 
offense, Miss Schulz had been employed at the Riggs Bank 
as a teller for approximately three months (Tr. 117). 

On the day in question, June 22, 1967, sometime during 
mid-morning a man and a woman came to Miss Schulz’ 
window to make a savings account withdrawal. The 
woman was of medium height, with touseled hair. She 
wore sunglasses. (Tr. 114.) She presented Miss Schulz 
with a withdrawal slip in the amount of $1300. Miss 
Schulz asked the woman if she wished the money by check, 
assuming it to be her account. Unsure, the woman looked 
for advice to her male companion. He responded to Miss 
Schulz, “No, we'll take it in cash” (Tr. 115). Miss Schulz 
considered this somewhat unusual since she was 
unaccustomed to giving large sums of money in cash 
(Tr. 115). She complied with the request, however, and 
paid out the $1300 in cash. The male individual making 
the request was described by Miss Schulz as about 
five feet nine inches tall, sandy haired, medium build and 
somewhat muscular (Tr. 117). The man was wearing 
slacks and a jersey and unlike his female companion was 
not wearing sunglasses (Tr. 117). 

At approximately 11:00 a.m. that morning, one of the 
bank officials reported a pass book missing. Miss Schulz 
then remembered the large transaction earlier and traced 
the withdrawal to the same account as that involving the 
missing pass book (Tr. 123, 125). She then reported the 
incident to her superiors who contacted the police. To 
both the bank officials and police Miss Schulz gave descrip- 
tions of the man and woman involved. (Tr. 125-127.) 
Speaking to Detective Rogers at noon, she described ap- 
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pellant’s physical appearance with some detail (Tr. 117). 

Miss Schulz saw Detective Rogers that afternoon. 
Miss Schulz testified that “he said that he had a picture of 
someone that was a suspect, and would I take a look at it” 
(Tr. 106). That was all Detective Rogers indicated (Tr. 
106). He then showed her a single photograph of front 
and profile views (Tr. 101). Miss Schulz recognized the 
photograph as that of the man who had asked for the with- 
drawal in cash and so indicated to Detective Rogers (Tr. 
121) 27 

Approximately two weeks later, Miss Schulz on the 
night of July 8 received a telephone call from Detective 
Rogers. He informed her that a suspect had been arrested 
and would be “arraigned” on July 10. She was asked to 
be present at that proceeding “to see if [she] could iden- 
tify him’. (Tr. 128, 129.) On July 10, Miss Schulz took 
a cab to the court with Mrs. Mokrane. On the way the 
two women had a conversation in the cab concerning ap- 
pellant. Mrs. Mokrane did not in any way render a de- 
scription of appellant to Miss Schulz. (Tr. 107.) On ar- 
riving Miss Schulz went to the United States Attorney’s 
Office in the Court of General Sessions.* Thereafter, De- 


16 She indicated that he was five feet nine, medium build and 
musclar, sandy hair, wearing slacks and a jersey and without sun- 
glasses (Tr. 117). Appellant fails to mention these latter three 
descriptive features (App. Br. 7). 


27 Appellant at several junctures mentions that when Miss Schulz 
viewed the photograph, “she had already learned from the affidavit 
of Mrs. Mokrane .. . that the evidence pointed to appellant’s guilt 
(App. Br. at 29). There is no support in the record, nor does 
appellant attempt to provide any, for this assertion. Miss Schulz 
testified only that following revelation of the erroneous withdrawal 
on the 22nd, she “assumed” that Mrs, Mokrane had given a state- 
ment to the bank of the lack of any consent to the large withdrawal 
(Tr. 122). Nowhere is there any indication whatever that Miss 
Schulz knew of the contents of that affidavit by Mrs. Mokrane as 
they related to appellant. 


18In the office, there was apparently some discussion of the case 
to the extent that Detective Rogers gave to the prosecutor a cursory 
description of what Miss Schulz and Mrs. Mokrane had previously 
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tective Rogers escorted Miss Schulz to a courtroom. Miss 
Schulz testified that prior to entering he said to her, “that 
we would go in, just Detective Rogers and myself, and if 
I saw somebody in there that looked like the man that 
came into the bank to let him know” (Tr. 107) or as she 
later put it, “he told me that I might see a man in the 
courtroom who looked like the man who came into the 
bank and if I did to let him know” * (Tr. 202). Detective 
Rogers escorted Miss Schulz into the courtroom. Miss 
Schulz took a seat alone in one of the rows while Detective 
Rogers stood off to the side of the courtroom. (Tr. 203.) 
Miss Schulz several minutes after taking her seat first saw 
appellant toward the front. Immediately upon seeing him 
she recognized him as the individual who on the 22nd had 
asked at her window that the money be given in cash (Tr. 
108, 109). Detective Rogers was not near Miss Schulz 
when she made this identification. Several minutes later 
he came to her seat and asked her if she saw anyone. Miss 
Schulz replied affirmatively and unhesitatingly indicated 


appellant to be the one (Tr. 208, 204). 


said and done (Tr. 90). The picture of appellant was shown by 
Detective Rogers to the prosecutor. Although Miss Schulz “might 
have seen” it at a distance of several feet, she didn’t look at it. (Tr. 
108). We think the record rather reveals that Miss Schulz was not 
particularly cognizant of what was going on around her (Tr. 201). 


19 We think this testimony 2 categorical refutation of appellant’s 
claim that Miss Schulz was “mformed .. . that the man who had 
taken part in the forgery and uttering would be in the courtroom 
(App. Br. 10-11). Indeed, when trial counsel put to Miss Schulz 
the question of whether she was “supposed to pick out someone 
that was there?” (Tr. 180), Miss Schulz corrected him with the 
answer “[Detective Rogers] wanted to know if I could identify 
anyone in the courtroom as being the man that I saw in the bank” 
(Tr. 180). 


20 Appellant renders these events confusingly. In the first place, 
Miss Schulz and Detective Rogers did not sit together after enter- 
ing the courtroom. Appellant then indicates that the statements 
uttered by Detective Rogers concerning a possible identification 
(which themselves are rendered somewhat inaccurately, supra fn. 40 
at 22) occurred after the entrance (App. Br. 10). We think it clear 
that this is not the case, as Miss Schulz’ testimony rather plainly 
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Miss Schulz during the hearing without any equivoca- 
tion identified appellant as the individual helping to cash 
the withdrawal slip on the Mokrane account (Tr. 109). 
Miss Schulz then testified concerning the basis of her 
present identification. She stated that “it’s hard to sepa- 
rate the images” of the photograph, the prior court identi- 
fication and the mental image of him at the bank (Tr. 
109). She continued that she did not “know exactly if 
what I feel today is the result of seeing him again, but as 
far as recognition goes, I remember what he looked like 
when he came up to my window” (Tr. 109). The court 
shortly thereafter put to Miss Schulz the following ques- 
tion: “Do you have any doubt in your mind that this man 
seated at the table near his counsel is the man who came 
into the bank on this morning with this woman” (Tr. 
111). Miss Schulz responded unequivocally, “no sir” (Tr. 
111) 

The court then made the following rulings. No testi- 
mony whatever concerning the photographic identification 


indicates the substance of the Detective’s brief remarks occurred 
prior to their entering the courtroom. 


21 During a half-hour recess in the suppression hearing, Detective 
Rogers with apparent innocence advised Miss Schulz that she 
“would be questioned as to how [she] identified Mr. Mason and 
the number of pictures that [she] saw and whether [she] identi- 
fied him after seeing him in person in court” (Tr. 109). 

The court thought such conduct injudicious and commenced itself 
to question Miss Schulz thoroughly concerning her identification 
with the words “this is a very, very delicate subject we are in- 
quiring into. It is a question of whether this is the right man on 
trial, and if this young lady has any doubt in her mind as to 
whether or not this is the man, I want you to tell me right now. 
Do you have any doubt in your mind that this is the man who 
came into the bank on this morning with this woman” (Tr. 111) 
to which Miss Schulz answered “no, sir” (Tr. 111). The court 
continued until it determined the basis for Miss Schulz’ present 
identification to be independent of her prior viewing of the photo- 
graph (Tr. 116). 

Appellant now suggests the court below viewed this conduct by 
Detective Rogers “as a possible basis of error on appeal” (App. Br. 
at 13). We are unable to find any such statement by the court and 
we suggest the court by its prolonged questioning of Miss Schulz 
(Tr. 111-116) to have found her wholly unaffected by any brief 
remarks directed toward her by Detective Rogers immediately 
previous during the short recess. 
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was to be admitted (Tr. 206). The court admonished 
Miss Schulz to this effect (Tr. 207).*% Miss Schulz’ in- 
court identification of appellant was admissible as was her 
courtroom identification of appellant prior to presentment 
proceedings. (Tr. 205, 206, 207). 

Miss Schulz then took the stand before the jury and 
testified in open court. Early on the morning of June 22, 
1967, a young man and woman approached her cage in the 
savings department. Each wore casual clothes, the woman 
wearing shorts (Tr. 214). She was of medium build with 
brown ruffled hair (Tr. 214, 215). The young man with 
her was wearing a short sleeved shirt and slacks and had 
sandy hair (Tr. 226). The woman presented Miss Schulz 
with a pass book and withdrawal slip in the amount of 
$1300 (Tr. 209, 219). Miss Schulz then examined the ac- 
count ledger card and determined that $1326 was in the 
account (Tr. 219). She then asked the two individuals 
whether they preferred the money in cash or whether they 
preferred the money by check. The young man replied, “No, 
we'll take it by cash”. (Tr. 209.) Miss Schulz then asked 
what denominations they preferred and the woman respond- 
ed, in hundred dollar bills (Tr. 221). Miss Schulz gave the 
woman thirteen one-hundred dollar bills and the passbook 
and then watched the two people leave for a distance of 
several yards (Tr. 222). She was somewhat taken by the 
transaction because of its unusual size (Tr. 211). 

Miss Schulz in open court unhesitatingly identified ap- 
pellant as the male companion of the woman cashing the 
withdrawal slip (Tr. 211, 215, 225, 226). She testified 
that there was no question in her mind that appellant was 
present in the bank on June 22nd and had requested that 
she give him and the young woman the thirteen hundred 
dollars in cash (Tr. 215). Trial counsel repeatedly asked 
Miss Schulz if she had any doubt or reservation whatever 


22 Accordingly, we suggest appellant’s claim that “The judge 
during the entire trial .. . refrained from finding whether any of the 
various methods of appellant’s identification was unnecessarily 
suggestive and conducive to irreparable mistaken identification” 
(App. Br. 16) is patently incorrect. 
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that appellant was the young man involved in the transac- 
tion in question (Tr. 225, 226). Miss Schulz unequivocally 
responded that she had no such doubts and that her iden- 
tification of appellant at trial was based on an 
image of him standing before her during the unusual 
transaction on June 22 (Tr. 225, 226). Miss Schulz also 
acknowledged an identification of appellant as the individ- 
ual involved on July 10, 1967 “in the courtroom” (Tr. 
212). Pressed by trial counsel for particular distinguish- 
ing features on which she fastened her identification, Miss 
Schulz responded that her identification was based on “a 
mental picture” of appellant as he appeared to her during 
the offense (Tr. 225-226). She added that she had given 
a description of appellant to the police that afternoon 
which included a description of his hair as sandy colored 
(Tr. 226) 

Upon a stipulation that James Miller, chief document 
analyst of the Metropolitan Police Department, would tes- 
tify that the withdrawal slip was not written by Sudie 
Mokrane and that no part of the writing on it was that of 
appellant’s, the Government rested (Tr. 233-234) * 

Motion for judgment of acquittal was denied. Appel- 
lant chose not to take the stand (Tr. 241-243) 2 or present 
other evidence on his behalf. 

After argument and instructions, appellant was found 
not guilty of petit larceny and housebreaking and guilty 
of forgery and uttering (Tr. 276). 

He now brings this appeal. 


23 Jt included much more as well. See Tr. 117. 


24 During reading of the stipulation, mention was made of finger- 
print card on which were appellant’s prints. The trial court ad- 
monished the jury that the card related solely to this case and did 
not in any way indicate guilt (Tr. 235). 


*° Appellant announced this decision freely out of the presence 
of the jury. Both he and his counsel stated it was unrelated to any 
potential impeachment by prior convictions (Tr. 240, 242, 243). 


2¢“When the jury returned a guilty verdict in the instant case 
the [appellant] assaulted a United States Marshal and had to be 
restrained”. Order of the court, March 18, 1968, denying reduction 
of bond pending appeal. 
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ARGUMENT 


I. Miss Schulz’ in-court identification of appellant and 
her identification of him immediately prior to his 
presentment in the Court of General Sessions were 
properly introduced in evidence below. Neither was 
the product of identification procedures so imper- 
missibly suggestive as to give a very substantial likeli- 
hood of irreparable mistaken identification. 

(Tr. 38-40, 43, 47, 48, 64, 69, 70, 74, 75, 78, 79, 82, 
83, 84, 85, 87, 88, 39-90, 92, 96, 107, 108, 109, 112, 
114, 115, 117, 120, 123, 125, 128, 129, 130, 201, 202, 

203, 204, 205-08, 211, 212, 215, 225, 226, 245.) 
Appellant below challenged all identifications of him by 
‘Miss Linda Schulz on Stovall grounds.” His challenge as 
it related to a pre-custody identification of a single photo- 
graph of him by Miss Schulz prevailed and the trial court 
excluded any evidence of that identification from trial 
| (Tr, 206, 207). Her in-court and pre-presentment identi- 
fications of appellant, based not on the photographic iden- 


_ tification but independently on her observations of appel- 
; lant as he cashed the forged withdrawal slip, were allowed 
_ into evidence and made by Miss Schulz in unequivocal 
| terms (Tr. 211, 212, 215, 225, 226). Appellant on Stovall 
grounds now renews his objections to this evidence. We 
think them without merit. 


A. The procedure by which Miss Schulz identified a 
photograph of appellant five hours after the offense 
was not so impermissibly suggestive as to give rise 
to a very substantial likelihood of irreparable 
misidentification. 


Notwithstanding the decision of the trial court at the 
close of the Stovall hearing to exclude from evidence Miss 
Schulz’ photographic identification of appellant shortly 
after the offense, we think that identification was proper- 
ly admissible as the product of identification procedures 


27 Appellant’s Sixth Amendment Wade challenges are treated in 
our second argument. 
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not “so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification.” 
Simmons v. United States, 390 U.S. 377, 379-380 (1968) ; 
Stovall v. Denno, 388 U.S. 293, 301-302 (1967). 

The record below reveals that on the morning of June 
22, 1967, Detective Anthony Rogers was informed by Mrs. 
Sudie Mokrane that cash and a pass book were stolen from 
her apartment. She informed Detective Rogers of the sus- 
pected culprit, a man she had known previously as William 
Roger Morgan, and that he worked at the Washington 
Hilton. (Tr. 74, 75, 82, 83.) Detective Rogers phoned 
the Hilton, ascertained that they had as an employee one 
William Roger Mason. On the basis of this information 
Detective Rogers from the police identification bureau pro- 
cured a copy of a photograph of appellant, showing a pro- 
file view and a full face view. (Tr. 82, 83.) At approxi- 
mately 3:30 p.m. Detective Rogers then took the photo- 
graph to the Riggs Bank; he had earlier been informed by 
Mrs. Mokrane that the savings account to which the stolen 
pass book referred was depleted that very morning of some 
thirteen hundred dollars (Tr. 43, 47, 48). After speaking 
to the manager, Detective Rogers was directed to the teller 
who cashed the withdrawal slip, Miss Linda Schulz (Tr. 
64, 84, 85). 

Miss Schulz at this time had worked at the Riggs Bank 
as a teller for approximately three months (Tr. 117). She 
had earlier completed two years of college in Pennsylvania 
and was twenty-one years of age (Tr. 112). On June 22, 
sometime in mid-morning a man and woman came to Miss 
Schulz’ window to make a savings account withdrawal. 
The woman was of medium height with touseled dark hair. 
She wore sun glasses. (Tr. 114.) She presented Miss 
Schulz with a withdrawal slip in the amount of $1300. 
Miss Schulz asked the woman if she wished the money by 
check, assuming it to be her account. Unsure, the woman 
looked for advice to her male companion. He responded 
to Miss Schulz, “No, we'll take it in cash” (Tr. 115). 
Miss Schulz considered this somewhat unusual since she 
was largely unaccustomed to giving large sums of money 
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in cash (Tr. 115). She complied with the request, how- 
ever, and paid out the $1300 in cash. The male individual 
making the request of her was described by Miss Schulz as 
about five feet nine inches tall, sandy haired, medium build 
and somewhat muscular (Tr. 117, 120). He was 
wearing slacks and a jersey and unlike his female compan- 
ion was not wearing sunglasses (Tr. 117, 120). 

At approximately 11:00 a.m. that morning, one of the 
bank officials reported a pass book missing. Miss Schulz 
then remembered the large transaction earlier and traced 
the withdrawal to the same account as that involving the 
missing pass book (Tr. 123, 125). She then reported the 
incident to her superiors who contacted the police. 

Detective Rogers informed Miss Schulz only that he was 
a detective and wished to show her a photograph “to see if 
he was the man that had been there earlier that day” (Tr. 
85). He placed the photograph on the cashier’s ledge. 
Miss Schulz looked at the photograph for several seconds 
and replied, “that’s the man that was with the lady that 
came into the bank to withdraw the money this morning” 
(Tr. 78). Prior to viewing the photograph, Miss Schulz 
had given the police a description of the culprit which indi- 
cated that he was five feet nine inches tall, medium build 
and muscular, sandy hair, wearing slacks and a jersey and 
without sunglasses (Tr. 117, 120).* 

We think the Supreme Court has made abundantly clear 
that by itself a one-man show-up is insufficient to establish 
a due process violation. Stovall v. Denno, 388 U.S. 293, 
301-302; Biggers v. Tennessee, 390 U.S. 404, 408 (1968) 
(Justice Douglas voting to grant certiorari) .*” The rec- 
ord below otherwise reveals the circumstances of Miss 


28 Appellant’s claim that Miss Schulz “presumably knew that Mrs. 
Mokrane had already given the bank an affidavit stating in effect 
that appellant was the male culprit” (App. Br. 21, 26, 29) is totally 
unsupported in the record and pure gratuitous conjecture. Appellant 
is grossly unwarranted in treating this unsupported speculation as 
record fact. 


29 Contrary to appellant’s claims (App. Br. at 29, 30), the Govern- 
ment assuredly has never “conceded” to the contrary. 
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Schulz’ photographic identification to have been secured in 
circumstances eminently fair, unsuggestive, and highly re- 
liable. In no sense was she prompted by Detective Rogers 
or informed in any way that the individual whose photo- 
graph she was being shown was then under investigation.” 
The Detective did not reveal to her any of the statements 
of Mrs. Sudie Mokrane.** No other witnesses to the of- 
fense was present.** Miss Schulz’? memory was fresh, the 
offense having occurred barely five hours previous, The 
two individuals who approached her window were un- 
masked.* They delayed there for a period of time suf- 
ficient for Miss Schulz to determine their salient features 
which she related in a fairly complete description to the 
police prior to the photographic viewing. Indeed, Miss 
Schulz spoke with both individuals and the male individual 
spoke to her the words, “No, we'll take it in cash” when 
asked by Miss Schulz if they wished the money by check 
(Tr. 115). The transaction made a substantial imprint 
on Miss Schulz’ mind. She considered it somewhat un- 
usual since she was unaccustomed to handling sums of 
money so large (Tr. 115). And Miss Schulz herself was 
a reasonably intelligent, sophisticated observer. 

In these circumstances, notwithstanding exhibition of a 
single photograph, we think the record is clear that no 
“very substantial likelihood of irreparable mistaken 
identification” occurred that afternoon. Moreso, we think, 
when consideration is given to Miss Schulz’ continued and 
unhesitating corporeal identification of appellant at every 
judicial proceeding in the face of vigorous cross-examina- 
tion. We think these numerous factors, catalogued as rele- 
vant by the Supreme Court in Simmons, all work to sup- 


30 See Simmons V. United States, supra. 


31 See, Simmons v. United States, supra. We cannot emphasize 
too strongly that appellant’s allegations to the contrary are un- 
supported. 


32 Id. 
33 Id. 
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port the reliability of Miss Schulz’ photographic identifica- 
tion and make remote the possibility that it was very 
likely mistaken. 

Accordingly for these reasons, we think the court below 
might properly have allowed that identification in evidence 
at trial. 


B. In any event the trial court’s decision to limit the 
Government to in-court and pre-presentment corpo- 
real identifications was proper. 


The trial court, however, did not allow the introduction 
in evidence of any testimony relating to the pre-arrest pho- 
tographic identifications of appellant (Tr. 205-208). Out 
of an abundance of caution it limited Miss Schulz to testi- 
mony relating a corporeal identification of appellant from 
among numerous individuals awaiting presentment and 
her in-court identification. It explicitly admonished her to 
refrain from any testimony concerning the photographic 
identification (Tr. 207). While we think the trial court 
might properly have allowed in evidence the pre-arrest 
photographic identification (discussion, supra), its deci- 
sion to limit the Government to pre-presentment and in- 
court corporeal identifications was plainly in accord with 
the requirements of Stovall and comported in every respect 
with appellant’s due process rights. 


The Pre-Presentment Identification 


Appellant variously complains that the circumstances of 
his identification by Miss Schulz immediately prior to his 
presentment in the Court of General Sessions occurred in 
circumstances so suggestive as to import a substantial like- 
lihood of misidentification (App. Br. 33-36) and that in 
any event the identification there resulting was improp- 
erly tainted by the preceding photographic identification 
(Tr. 38-40) .* 


34 Appellant directs his argument largely to the proposition that 
both the photographic identification and the pre-presentment identi- 
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1. Regarding his first claim, we suggest the record 
plainly indicates the circumstances of Miss Schulz’ identi- 


‘fication of appellant from among numerous defendant’s 
' awaiting presentment in the assignment court of the Court 
' of General Sessions to have been totally unsuggestive and 
' surely not suggestive a degree to import a substantial like- 
‘lihood of misidentification. Without again detailing the 
‘lengthy testimony regarding this identification, we note the 
: following train of events. On the evening of July 8, 1967, 
: Detective Rogers informed Miss Schulz that her presence 
‘would be required in the Court of General Sessions on 


Monday, July 10 for an “arraignment” proceeding of a 
suspect arrested in connection with the forged withdrawal 
slip (Tr. 64, 87, 88).*° After her arrival at the courthouse 
on Monday morning, Miss Schulz met Detective Rogers in 


‘the United States Attorney’s Office. Upon arrival, Detec- 


tive Rogers informed the United States Attorney of the 


‘apprehension of a suspect in the case and that Mrs. Mo- 
'krane was the complainant and Miss Schulz was the teller 
‘who had identified the photograph.** He escorted her to 


fication tainted the in-court identification. We take it this argument 
imports the possibility that the pre-presentment lineup identification 
if not unnecessarily suggested and likely irreparably mistaken was 
nonetheless not independent of the photographic identification and 
hence tainted. Accordingly we address ourselves both the possi- 
bility of misidentification in the procedures employed and the 
independence the identification there obtained. 


33We reiterate that appellant incorrectly states the Detective 
“told the teller that her presence was required in court for the 
purpose of trying to recognize appellant as the man who took part 
in the offenses” (App. Br. at 9). 


36 Appellant gives the following description of these events: 


“The room in the Courthouse where they met the detective and 
an Assistant United States Attorney was a small cubicle. (Tr. 
89, 130) Miss Schulz accordingly perceived everything which 
occurred during the conference. She thus heard all the state- 
ments about the case including the officer’s assertions to the 
Assistant United States Attorney that she had already identi- 
fied by a picture “the man that had been in the bank”, that he 
had been arrested and was then in the lockup, that he “would 
be in court this morning”. [No citations] The officer further 
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the assignment courtroom. Prior to entering, Detective 
Rogers informed Miss Schulz that “we were going to sit in 
the courtroom with other witnesses and complainants, and 
that there would be some people coming through the door 
from back of the judge’s bench. I showed her where it was 
at, pointed at it. I said ‘They will be sitting in the chairs 
up there, and if you see the gentleman that came into the 
bank that Thursday morning, you let me know, so we'll 
see if you can identify him’ ” (Tr. 68). Because he knew 
Mrs. Mokrane knew appellant previously and might indi- 
eate some recognition on his entrance, Detective Rogers 
asked her to wait outside the courtroom (Tr. 64) 7 


said that Miss Schulz would sit in the courtroom and try to 
identify him again. (Tr. 89-90, 92, 130, 201)” (App. Br. at 10) 


We think this description is somewhat a distortion of the record 
and unwarranted. In the first place, nowhere does the record indi- 
cate that Miss Schulz “perceived everything which occurred during 
the conference”. Her testimony is rather to the contrary, that what- 
ever occurred during the colloquy was not particularly engrafted 
on her senses (Tr. 201). Moreover, there is no indication that the 
brief meeting prior to the preliminary hearing was in any sense 
of the term a “conference”. 

Appellant’s characterization of the alleged “assertions” made by 
Detective Rogers to the prosecutor are misleading. Neither his 
conglomerate of transcript citations nor the rest of the record 
support the claim that Detective Rogers advised the United States 
Attorney that Miss Schulz had “already identified by a picture ‘the 
man that had been in the bank’”. Rather, Detective Rogers in- 
formed the United States Attorney that “Miss Schulz was the 
teller in the bank who had identified the photo” on the basis of 
which an arrest had been made (Tr. 90). The Detective then told 
Miss Schulz that she was “to sit in [the courtroom] and see if 
she could identify the man that had been in the bank” (Tr. 89) or, 
as she put it, “he wanted to know if I could identify anyone in the 
courtroom as being the man I saw in the bank” (Tr. 180). Miss 
Schulz knew that she was present to attend a preliminary hearing 
for the individual arrested in connection with this offense. Of 
necessity we suggest she was reasonably aware of the fact that 
a suspect “had been arrested and was then in the lockup, that he 
“would be in court this morning’ ”. 

Finally, nowhere is there any statement that Miss Schulz “would 
sit in the courtroom and try to identify [appellant] again.” 


3t There is no cage or other confining contraption visible to the 
spectators. They merely see the accused individual enter through 
a door to the side of the judge (Tr. 69, 70). 
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The courtroom was largely filled. After at least ten or 
twelve defendants had entered,** appellant entered through 
the door near the sitting judge. (Tr. 71,92.) Appellant 
crossed to the seats occupied by those waiting presentment 
and preliminary hearing, taking a seat between several 
men. Miss Schulz, sitting alone at this time about thirty 
feet away, recognized him immediately as the individual 
who on June 22nd had asked for the thirteen hundred dol- 
lar withdrawal to be made in cash (Tr. 108, 109, 203). 
Sometime thereafter when Detective Rogers approached 
her seat, she pointed out appellant as the culprit (Tr. 
208, 204). At the Stovall hearing below, Miss Schulz un- 
hesitatingly again identified appellant as the male indi- 
vidual who participated in the cashing of the withdrawal 
slip (Tr. 109). 

Detective Rogers without equivocation testified that he 
made no statement to Miss Schulz indicating that appel- 
lant was connected with the offense in any way (Tr. 73). 
Again in response to the court’s probing question, he re- 
sponded that at no time did he ever point out or in any 
other way indicate that appellant merited Miss Schulz’ 
attention (Tr. 79).2° Miss Schulz, herself, testified that 


38 We reiterate that Detective Rogers was unable to relate the 
racial composition of the several individuals entering before appel- 
lant. He did remember that more than one other defendant was 
caucasian (Tr. 96). Appellant’s record claims that he was the only 
white man who entered the lock” during this period (App. Br. at 
12) is mistaken. 

The Government near the close of trial proffered at the bench to 
the court that on July 10, 1967, thirty-eight defendant’s were pre- 
sented in the assignment court. The races of thirty-five could be 
ascertained. “[T]here were thirty Negroes and five white men.” 
(Tr. 245.) 


3°The court searchingly asked Detective Rogers, “Is it your 
testimony that at no time did you ever suggest or indicate to Miss 
Schulz, ‘Take a look at the man in the first row, on the right’ or 
anything? Did you in any way whatsoever ask her about any 
particular person that was there where the prisoners were in the 
courtroom, as to whether or not that person was or might be the 
person that she had a transaction with on the 22nd?” 


[Footnote continued on page 22] 
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prior to entering, Detective Rogers said to her only that 
“Gf I saw somebody in there that looked like the man that 
came into the bank to let him know” or as she later stated 
“he told me that I might see a man in the courtroom who 
looked like the man who came into the bank and I did to 
let him know” (Tr. 107, 202). At no time was she ever 
told she was required to make an identification in the as- 
signment court (Tr. 130). 

We think this identification was eminently fair and com- 
ported with every process due appellant under the Fifth 
Amendment and Stovall v. Denno, supra. Miss Schulz sat 
alone in a packed courtroom and viewed the numerous in- 
dividuals presented to the court. She was under no com- 
pulsion to make an identification, Detective Rogers by all 
accounts having told her that “if” she saw the individual 
in question to apprise him of that fact. No one of the 
numerous individuals there present was ever pointed out 
to her and at the time she saw appellant she sat alone, by 


39 [Continued] 
Detective Rogers replied, “No, I never did” (Tr. 79). 
Appellant makes the claim that: 


He [Detective Rogers] informed her (a) that the prisoners 
would come from the cell block into the front of the courtroom 
and sit in chairs placed to the right of the judge’s bench, (b) 
that the man who had taken part in the forgery and uttering 
would be in the courtroom, (c) that she should observe the 
prisoners in the dock, (d) that she should “try to pick out the 
man that came into the bank,” (e) that she “was supposed to 
pick out someone that was there,” (f) that “she might see a 
man in the courtroom who looked like the man who came into 
the bank,” and (g) that if she saw this person she should in- 
form the officer which one of the men in custody she identi- 
fied. (Tr. 73, 89, 90-94, 107, 180, 202) (App. Br. 10-11) 


We think these are contexual distortions. Miss Schulz was simply 
never informed that “the man who had taken part in the forgery 
and uttering would be in the courtroom” or that she was “supposed 
to pick out someone there” (App. Br. at 11). The substance and 
tenor of Detective Rogers’ remarks as related by him and by 
Miss Schulz rather plainly indicated that she was under no obliga- 
tion to make an identification. Moreover, while Miss Schulz quite 
obviously was aware that a suspect had been charged with the 
offense, nowhere was she categorically apprised that the culprit 
in fact was to be present in the courtroom. 
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herself. Her identification was certain and unhesitating, 
and reaffirmed at every following judicial proceeding. 
We think it clear that no suggestion whatever inhered 
in circumstances below and surely none to the degree 
causing a “very substantial likelihood of irreparable 
mistaken identification”. Simmons v. United States, 
supra. Indeed, we think Detective Rogers conduct was 
eminently sensible. Rather than have Miss Schulz view 
appellant corporeally for this first time at his present- 
ment and preliminary hearing proceeding in company 
of other witnesses, the Detective chose to seat her 
alone prior to this proceeding in order that her initial rec- 
ognition of appellant, if that be the case, occur in circum- 
stances which did not so emphasize appellant’s presence. 

Appellant raises several alleged elements of suggestivity, 
all of which we think are belied by the record. First, ap- 
pellant’s description of the events transpiring in the Unit- 
ed States Attorney’s Office earlier that morning are inac- 
curate. During this meeting, Miss Schulz was introduced 
by Detective Rogers to the prosecutor only as the individ- 
ual who had made a prior photographic identification (Tr. 
90). In no sense was anything ever suggested to her 
about the need for an identification of the individual under 
suspicion. Moreover, Miss Schulz’ testimony concerning 
the events taking place during the brief introduction rath- 
er indicates that it made little if any impression on her 
senses (Tr. 201). A photograph was passed from the De- 
tective to the prosecutor during these brief events. Miss 
Schulz “might have seen it” at a distance of several feet 
but “didn’t look at it” (Tr. 108). Appellant’s claim to 
the contrary is again without foundation. 

We reiterate that Miss Schulz was an intelligent ob- 
server somewhat taken with the large withdrawal on 
June 22, that she had actually spoken with the two par- 
ticipants and that the male had spoken to her, that she 
gave the police a description of the male culprit’s height, 


40 Miss Schulz traveled to the Courthouse in a cab with Mrs. 
Mokrane. On the way, the two women apparently had a “discussion” 
concerning appellant. However, Mrs. Mokrane gave no physical 
description of the individual under discussion whatever (Tr. 107). 
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weight, build, hair color, clothing and general appear- 
ance and that at every juncture in the judicial process 
below, her identification of appellant was unhesitating 
and certain (See discussion, supra). In these circum- 
stances, and considering the efforts of Detective Rogers 
to mitigate any undue emphasis on appellant’s presence, 
we hardly think Miss Schulz’ identification prior to pre- 
sentment in a large courtroom full of numerous defend- 
ants was the product of procedures so unnecessarily sug- 
gestive as to import to it a very substantial likelihood of ir- 
reparable mistaken identification. 

2. Moreover, we think the record is also clear that Miss 
Schulz’ pre-presentment corporeal identification was based 
independent of the viewing some eighteen days earlier of 
a single photograph of appellant and was rather based on 
observations of appellant during the offense and her recol- 
lection of those observations. Accordingly, even if it be held 
that the photographic identification was rightly suppressed 
below, we think the trial court properly allowed in evi- 
dence the independently based pre-presentment corporeal 
identification. 

This Court has set forth in explicit terms the showing 
required of the Government where at trial it seeks to use 
corporeal identifications by witnesses whose prior 
identifications have been excluded from evidence on 
Stovall grounds. In Wright v. United States, D.C. Cir. 
No. 20,153, decided January 31, 1968“ in conformance 
with and relying on the analogous Wade-Gilbert “ prin- 
ciples it stated: 


“Tn the event of a new trial [to be held if the pre- 
cinct confrontation violative of Stovall was not harm- 
less beyond a reasonable doubt], any and all testi- 
mony as to Mrs. Vines’ identification at the station 
will be excluded, and the Government will be afforded 
the opportunity to establish by clear and convincing 


41 Wright was decided some two weeks after the trial below. 


42 United States v. Wade, 388 U.S. 240 (1967) and Gilbert v. 
California, 388 U.S. 263 (1967). 
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evidence that her in-court identification was ‘based 
upon observations of the suspect other than the 
[stationhouse] identification’”. Wright v. United 
States, supra at slip op. 9. 


See also United States v. Benjamin O’Connor, 282 F. 
Supp. 963 (1968) where United States District Court 
Judge Oliver Gasch in circumstances somewhat similar 
to those below and relying on the Wright test found the 
eyewitness to be able to identify the accused independent 
of a prior confrontation violative of Stovall v. Denno, 
supra, Judge Gasch there noted: 


“Generally, this independent origin [of the witness 
ability to identify] will be the observations of the 
witness during the commission of the offense itself. 
If the Government is able to meet this burden, then 
the witness should be allowed to identify the defend- 
ant in court regardless of the improper confrontation 
following arrest” United States v. O’Connor, supra, 
at 965. 


See also, United States v. Wade, supra, at 214, Gilbert 
v. California, 388 U.S, 268, 272 (1967). 

The record as we have detailed it below reveals that 
Miss Schulz saw appellant clearly at the time the offense 
was committed. Unmasked and his face otherwise unhid- 
den, appellant explicitly directed Miss Schulz to pay the 
thirteen hundred dollars in cash. Miss Schulz, as we have 
indicated, was taken with the transaction partly because 
of the sum of money involved. She rendered fairly com- 
prehensive description of appellant’s salient features to 
the police. We think these circumstances ample testimony 
to the fact that Miss Schulz made substantial “observa- 
tions [of appellant] during the commission of the offense 
itself.” ** If there be any doubt whatever of this basis 
independent as it was of any pre-arrest photographic 
identification, we think it totally dispelled by Miss Schulz’ 
candid testimony below that she retained “a mental pic- 
ture of the two people coming up to [the] window” and 


48 United States v. O’Connor, supra. 
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that despite difficulty in separating the various images 
from the photograph, the pre-presentment identification 
and her observations of appellant at trial, “as far as rec- 
ognition goes, I remember what he looked like when he 
came up to my window” (Tr. 109). 

Moreover, Miss Schulz never identified any other party 
as the individual cashing the withdrawal slip.“ At every 
judicial proceeding at which she confronted appellant, she 
identified him without doubt or hesitation.“* We think 
these additional factors, in conjunction with her testimony 
regarding her observations of appellant during the offense 
and her candid representations of the mental image she 
retained as a result of those observations, constitute a show- 
ing by “clear and convincing evidence” that Miss Schulz’ 
corporeal identification of appellant prior to his present- 
ment was based independent of any pre-arrest photo- 
graphic identification. Accordingly, we strongly submit 
that the trial court properly allowed this identification in 
evidence. 


The In-Court Identification 


Appellant also complains that the in-court identification 
was dependent on the earlier pre-arrest photographic 
identification (App. Br. at 38-40).** We think the con- 
siderations set out above with regard to the independence 
of Miss Schulz’ pre-presentment identification from the 
pre-arrest photographic identification bear equally on the 
independence of her in-court identification of appellant. 


«A factor deemed relevant in determining independence. United 
States v. Wade, supra at 241. 


45 An additional relevant factor, United States v. Wade, supra 
at 241. 


46 Appellant also claims it was tainted by the earlier pre-present- 
ment identification. However, we think this question is acadamic. 
If the pre-presentment corporeal identification was not itself vio- 
lative of Stovall, appellant has no “taint” claim regarding it. If it 
was violative of Stovall (or Wade for that matter, see discussion 
infra 28) is was wrongly introduced in evidence. 


27 


‘Accordingly for those same reasons we think it apparent 
‘by evidence of a “clear and convincing” order that her 
in-court identification was in no sense the product of the 
ipre-arrest photographic identification and was rather 
‘based independently on her observations of appellant dur- 
‘ing the offense. For this reason, even if the photographic 
‘identification was rightly suppressed below, we think the 
‘trial court properly allowed Miss Schulz to identify ap- 
pellant before the jury. 


| C. In the event this Court deems the photographic 

identification properly suppressed below and the 
record inadequate to reveal the independence of 
Miss Schulz’ later corporeal identifications from 
that photographic identification, we suggest the 
case be remanded for appropriate hearing by the 
trial court on this issue. 


Trial below occurred some two weeks before the deci- 
‘sion in Wright v. United States, supra. Applying by 
‘analogy the Wade-Gilbert “independent basis” test to 


Stovall situations. The trial court thus had no guidance 
iin determining the relevance of this criteria to the pre- 
‘sentment and in-court identifications once it decided to 
exclude on Stovall grounds the photographic identification. 
‘To its credit, we think the trial court made some effort at 
determining the independent basis of the following cor- 
poreal identifications. However, if this Court feels that 
‘determination is inadequate to reveal their independence 
‘from the prior photographic identification and that the 
| photographic identification was rightly suppressed neces- 
isitating such a finding, we think it appropriate that the 
ease be remanded for further findings by the trial court 
ion this issue. Cf. Calvin Smith v. United States, D.C. 
‘Cir, No. 20,778, decided June 7, 1968; Wright v. United 
States, supra. 
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Il. Appellant suffered no Sixth Amendment deprivation 
when identified by an eyewitness to the offense sitting 
in the back of the courtroom awaiting appellant’s pre- 
sentment and preliminary hearing. 


(Tr. 99-101, 103) 


Arrested on July 8, 1967, appellant was scheduled to be 
presented to a magistrate‘? and afforded a preliminary 
hearing on the morning of Monday, July 10, 1967. In an- 
ticipation of these proceedings, the Government contacted 
its witnesses, Mrs. Sudie Mokrane and Miss Linda Schulz, 
and informed them to be present at the United States At- 
torney’s Office in the Court of General Sessions early on 
July 10. On that morning, both were present. Miss 
Schulz thereafter sat in the assignment court prepared to 
testify. During her wait, she made a corporeal identifica- 
tion of appellant to Detective Rogers from among those 
many individuals waiting to be presented. Appellant’s 
ease was then called. He was advised of his rights 
by the court and offered an attorney. He declined appoint- 
ed counsel and represented through his sister-in-law that 
he wished to secure private counsel. The Government hav- 
ing already announced itself ready for preliminary hear- 
ing, that proceeding was continued by the court until a 
later date to allow appellant to secure private counsel. Both 
Mrs. Mokrane and Miss Schulz testified at the preliminary 
hearing when convened on July 19, 1967. 

Appellant now broaches the claim to this Court that the 
identification made of him by Miss Schulz at the present- 
ment proceeding required suppression below for the reason 
that counsel was not present, as purportedly required by 
United States v. Wade, 388 U.S. 218 (1967) and Gilbert 
v. California, 388 U.S. 268 (1967).*° We think this con- 
tention meritless. 


47 Appellant mistakenly describes this proceeding as “arraign- 
ment” (App. Br. at 32). 


48 Appellate adjudications of Wade rights are just beginning to 
come forth. As of November 1, the Government has found Com- 
monwealth V. Bumpus, 288 N.E.2d 343 (Mass. 1968) (Wade does 
not apply to post-arrest on-the-scene confrontations) ; Bond Vv. 
United States, 397 F.2d 168 (10th Cir. 1968) (Wade rights are 
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The Supreme Court in the Wade-Gilbert-Stovall trilogy 
| determined that dangers inherent in certain pre-trial iden- 
' tification procedures required the presence of counsel else 
' the accused find himself unable meaningfully to confront 
and cross-examine his identifiers at trial. “The principle 
' of Powell v. Alabama and succeeding cases requires that 
we scrutinize any pretrial confrontation of the accused to 
determine whether the presence of his counsel is necessary 
to preserve the defendant’s basic right to a fair trial as 
affected by his right meaningfully to cross-examine the 
witnesses against him and to have effective assistance of 
counsel at the trial itself. It calls upon us to analyze 
whether potential prejudice to defendant’s rights inheres 
in the particular confrontation and the ability of counsel 
to help avoid that prejudice.” United States v. Wade, 
supra at 227. Upon examination of the circumstances sur- 
rounding pre-trial identification of defendant Wade at a 
lineup conducted by police six months after the offense and 
of the circumstances attending identification of defendant 
Gilbert in an “identification parade” conducted by police 
in a large auditorium, the court found each fraught with 
substantial suggestiveness which but for the presence of 
an attorney the accused would be unable to ferret out. 
Such pre-trial confrontations were “critical stages” in the 
criminal process since there was more than a “minimal 
risk that [their] counsels absence at such stages might de- 
rogate from [their] rights to a fair tria .” At such “criti- 
eal confrontations” the right of counsel thus attaches. 

Upon analytical framework articulated by the Supreme 
Court above, we make the following observations about the 
identification in the present case. 


not violated by a happenstance confrontation not anticipated by 
police). See also, United States v. Zeiler, 278 F.Supp. 112 (W.D. 
Pa. 1968) (extrinsic reconstruction by a film rendition of the con- 
frontation alleviates need for presence of attorney). Russell v. 
United States, D.C. Cir. No. 21,571 is presently before this Court 
posing, among others, the application of Wade to on-the-scene con- 
frontations. 

Compare, Rivers v. United States, 3 Cr. L. Rep. 3268 (5th Cir., 
Sept. 16, 1968) (Wade rights accrue to hospital confrontation im- 
mediately following arrest). 
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A. “The Potential for Improper Influence”. 


The Supreme Court in Wade directed its Sixth Amend- 
ment protections to those confrontations pregnant with 
“the potential for improper influence”. United States v. 
Wade, supra at 227. It was particularly concerned with 
situations in which law enforcement officials exercised 
substantial control over the confrontation environment. To 
this end, the Court detailed the myriad manipulative tech- 
niques which might be used in construction of a lineup, 
showup or identification parade to suggest to the viewer 
that a certain individual merited his attention. Id. at 230- 
232. 

In the present case, however, the confrontation environ- 
ment—a courtroom in which judicial proceedings were oc- 
eurring—was totally without the control of law enforce- 
ment officials. Detective Rogers, even had he attempted to 
do so, could not in any way have influenced which of the 
various individuals entered the courtroom for presentment, 
the order in which they entered, the manner in which they 
entered, what they wore or said, or the way in which they 
seated themselves after their entrance. Appellant himself 
was not in custody of the police but rather in custody of 
the court by its agents, United States Marshals; Detective 
Rogers in no way could have influenced the time at which 
appellant entered the courtroom, the manner in which he 
entered, what he wore or said or the way he seated himself 
after his own entrance. Accordingly, to the extent Wade 
protections accrue in potentially manipulative circum- 
stances, we think appellant has shown little such “poten- 
tial for improper influence” to have inhered in the circum- 
stances below. 


«9 As for example, that “all in the lineup but the suspect were 
known to the identifying witness, that the other participants in a 
lineup were grossly dissimilar in appearance from the suspect, 
that only the suspect was required to wear distinctive clothing 
which the culprit allegedly wore, that the witness is told by the 
police that they have caught the culprit after which the defendant is 
brought before the witness alone or is viewed in jail, that the 
suspect is pointed out before or during a lineup, and that partici- 
pants in the lineup are asked to try on an article of clothing which 
fits only the suspect.” Id. at 232-233. 
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Moreover, we think the “potential for improper influ- 
ence” also minimized below by the fact that the circum- 
stances of the identification below occurred publicly and in 
open court. Unlike the lineup in Wade, the identification 
parade in Gilbert or the showup in Stovall, the identifica- 
tion below was in no sense secured in a private or secret 
environment. Compare, United States v. Wade, supra, 
and Miranda v. Arizona, 384 U.S. 468 (1965) cited there- 
in.» Finally, we think the particular circumstances below 
relevant in determining the degree of “potential for im- 
proper influence” such that “substantial prejudice” might 
absent a lawyer accrue to the accused. Miss Schulz was 
present in court prepared to testify as a witness. She sat 
alone by herself in the rear of the courtroom and waited 
patiently as several defendants entered for their present- 
ment and preliminary hearings. After perhaps ten or 
twelve had entered, she saw appellant as ne entered. He 
sat with the other defendants awaiting presentation of 
their cases. Miss Schulz recognized appellant immediately. 
She communicated this thereafter to Detective Rogers 
when he approached her seat. Neither subject to manipu- 
lative influence nor in any way secret and rather occur- 
ing during the normal judicial process, Miss Schulz identi- 
fication of appellant occurred in circumstances devoid of 
any “potential for improper influence” whatever. Accord- 
ingly, we submit that appellant has not established the 
first leg upon which Wade rights accrue. 


B. “The Ability of Counsel to Help Avoid... 
Prejudice”. 


Moreover, even where “substantial prejudice to defend- 
ant’s rights” by virtue of “potential for improper influ- 


80 We think it clear that the public character of the confrontation 
by itself minimizes “improper influence”. Accordingly we suggest 
the open character of the confrontation is an independently viable 
factor militating against the possibility of “improper influence”. 
Cf. United States v. Wade, supra. 
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ence” may inhere in a particular confrontation, the ac- 
cused must further demonstrate “the ability of counsel to 
help avoid that prejudice” as a prerequisite to the accrual 
of any Sixth Amendment rights. United States v. Wade, 
supra at 227. The Court in Wade made clear that the 
right to counsel attaches only to those pretrial confronta- 
tions which, but for counsel’s presence, could not be recon- 
structed to the degree to allow for a meaningful and effec- 
tive cross-examination of identifying witnesses. United 
States v. Wade, supra at 227, 228, 234. Where, however, 
“the accused has the opportunity for a meaningful con- 
frontation of the Government’s case at trial through the 
ordinary processes of cross-examination” and presentation 
of its own evidence and where circumstances of the pre- 
trial identification are largely reconstructable at trial not- 
withstanding counsel’s absence at the confrontation, these 
pre-trial identifications are “not critical stages since there 
is minimal risk that . . . counsel’s absence might derogate 
from [the] right to a fair trial”, United States v. Wade, 
supra at 227-228. Counsel need not be present at such 
pretrial stages.* 

We think the identification below secured from judicial 
proceedings in open court was manifestly reconstructable 
by reliable extrinsic evidence to a degree sufficient to allow 
for meaningful confrontation and cross-examination of 
Miss Schulz at trial. In the first place, the physical en- 
vironment of the identification, the assignment court in 
the Court of General Sessions, is a public place open for 
scrutiny. The court below had before it a floor plan of the 
entire room with appropriate dimensions (Tr. 99-101) and 
established with some precision the various distances in- 
volved (Tr. 100, 101). Moreover, appellant’s entire pre- 
sentment was literally a matter of public record, as were 


51 The Court went so far as to indicate that in the future, “Legis- 
lative or other regulations, such as those of local police departments, 
which eliminate the risks of abuse and unintentional suggestion at 
lineup proceedings and the impediments to meaningful confrontation 
at trial may also remove the basis for regarding the stage as 
“critical.” United States v. Wade, supra at 239. 
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'‘ those of defendant’s before and after him. Appellant 
had access to the transcripts of these proceedings detailing 
| the names of the participants and the statements of the 
| magistrate. He had access to the daily blotter which indi- 
' eates the names of the individuals presented on given days. 
| Had he been diligent, appellant might have secured state- 
| ments of the very defendants presented prior to him on 
| July 10, detailing the manner in which they entered the 
courtroom and were then seated.“ He might have called 
- upon officials of the court, including the marshals of that 
' day and the sitting magistrate, to further describe the 
proceedings. Finally, appellant’s own sister-in-law was 
- present in the assignment court on the morning of his 
presentment (Tr. 103). 
: From these several sources we think appellant might 
easily have recreated salient features of the proceedings on 
' the morning of July 10, including among others the de- 
_ fendants there presented, their height, weight, race and 
dress, various statements by the clerk calling the numerous 
| cases and by the magistrate to the individuals then pre- 
sented. In no sense whatever were the circumstances be- 
' Jow akin to those where “there is serious difficulty in de- 
picting what transpires . . . .”* in the absence of an at- 
' torney. About them one cannot say, “Privacy results in 
' geerecy and this in turn results in a gap in our knowledge 
_ as to what in fact goes on... .” Miranda v. Arizona, 
' supra at 448, cited in United States v. Wade, supra at 280. 
' Plainly there was no “gap in our knowledge as to what in 
| fact goes on” nor was appellant at all “unabe to ferret out 
' suggestive influences in the secrecy of the confronta- 
' tion? Having access to public records revealing sub- 
i stantially all of the salient variables surrounding the man- 
' ner of his presentment on July 10, to the testimony of the 
' various individuals involved in the proceedings of that 


l 82 Miss Schulz herself testified at appellant’s preliminary hearing 
of July 19. 

83 United States v. Wade, supra at 230. 

% Id. at 234. 
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morning, and to the testimony of his own sister-in-law 
who was present in court awaiting his presentment, appel- 
lant car hardly claim his cross-examination of Miss Linda 
Schulz was prejudicially handicapped by an inability to 
reconstruct the events in question.” 

Appellant does not now attempt to articulate what he 
would have had appointed counsel record at presentment 
that defied reconstruction below by extrinsic means. His 
sole claim of incompleteness is that the record insufficiently 
renders the physical descriptions of the other individuals 
present at the morning presentment proceedings (App. Br. 
34). As we have suggested, we think the way was clearly 
open for appellant to obtain this information and 
more from public records. And we think the sum total of 
that information would have imported far greater reliabil- 


58 Appellant offers no analysis directed to the criteria set forth 
by the Supreme Court in Wade and contents himself with conclusory 
allegations that the circumstances prior to his presentment below 
come within its perview. 

He also asserts that presence of counsel at a corporeal viewing 
prior to presentment would have been “feasible” (App. Br. at 36). 
We think, however, the issue is rather whether such a procedure 
is compelled by the Sixth Amendment as articulated in Wade, not 
whether it is merely “feasible”. Neither pregnant with the “poten- 
tial for improper influence” nor unreconstructable but for counsel’s 
presence, the circumstances below are well without those deemed 
by the court in Wade to constitutionally require presence of counsel. 
Counsel’s presence not required by the Sixth Amendment, we do 
not think appellant can alternatively rely on an interest analysis 
of feasibility to support his claim of error. Insofar as he can, we 
make the following brief observation. Appellant would now have 
this Court render wholesale exclusion of witnesses from courtrooms 
where they await preliminary hearings unless appointed counsel 
were scrutinizing the courtroom scene with wary eye. Whatever 
protections this might afford—and we think them absolutely nil— 
it would work a far greater intrusion into the preliminary hearing 
process, complicating presentation of witnesses by the Government 
and defense, making far more difficult the manner by which those 
proceedings are in cases as that below continued until a date con- 
venient to all, overburdening an already understaffed defense bar, 
and making far more chaotic what is an already hectic process in 
the Court of General Sessions. We cannot imagine that the Supreme 
Court in Wade contemplated such a result. 
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ity than recollections of substitute counsel.°* Moreover, 
we think the Supreme Court in Wade has sanctioned such 
recording devices as sufficient to assure a meaningful con- 
frontation between accused and identifier at trial and 
hence to remove the identification from the “critical” stage 
of pre-trial proceedings. United States v. Wade, supra 
at 239. 

Accordingly, over and above the fact that appellant has 
failed to demonstrate “the potential for improper influ- 
ence” in the circumstances of the identification below, we 
think he has failed to demonstrate that he would have 
materially benefitted by counsel’s presence during the con- 
frontation in his ability later at trial to cross-examine 
Miss Schulz. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS LUMBARD, 
RocER E. ZUCKERMAN, 
Assistant United States Attorneys. 


56 Appellant below chose to retain private counsel. Of necessity 
counsel appointed for observatory purposes at the presentment on 
July 10 would have been temporary. Cf. United States v. Wade, 
supra at 287, fn. 27. 
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REPLY BRIEF FOR APPELLANT 


|Counsel for appellant considers appellee's 
brief to be in some particulars (a) misleading in 
relation to certain important facts and (b) imperti- 
nent or scandalous in relation to the main issues. 
He adheres to his main brief in all respects. 
Accordingly, he will deal only with some major flaws 
in appellee's brief. 

' Appellee correctly states that appellant 
was indicted for housebreaking, larceny, forgery and 
uttering, and was convicted of the last two offenses. 


Appellee, however, waited, to the very end of its 
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counterstatement of the case on page 13 of its 
brief, to inform this court that appellant was 
acquitted of housebreaking and larceny. Appel- 
lant's counsel submits that this difference in pre- 
senting the facts is crucial in relation to the 
questions before this court. The only factual 
issues on this appeal are (a) whether the bank 
teller's courtroom identification of appellant was 
mistaken, and (b) whether this identification was 
tainted, by use of an improper, highly-suggestive, 
single photographic and by a preliminary hearing- 
proceeding identification, respectively. Clearly, 
everything on page 2 of appellee's brief is either 
impertinent or scandalous except the ce etonant that 
Mrs. Mokrane, the owner of the bank account in ques-— 
tion, was acquainted with appellant. 
We therefore suggest that appellee) should 
justify, if it can, its inclusion in the brief of 
the following statements: : 
1. Mrs. Mokrane was a dressmaker. | 


°2. She returned from a trip to New York. 


She arrived at her residence late in the 
evenins. 


Her apartment consisted of two room 


| 
| 
5 
Appellant asked her to mend a pair of 
trousers. 
| 


He asked her whether there was any 
the refrigerator. } 


The hour was late. 


She was fatigued. 
She told appellant to eat elsewhere. 
She kept a glove box in her dresser. 


She did not spend seventy dollars in her 
possession while she was in New York. 


' She gave appellant two dollars. 


She told him to buy some breakfast with 
this money. 


She taught a class once a month at a 
nearby finishing school. 


She returned to her apartment about 9:00 
p.m. after the class. 


She closed the door of the bedroom to 
retain the cool air created by the air 
conditioner in the room. 


She left shortly thereafter to meet some 
friends at Dupont Circle. 


While at Dupont Circle she saw appellant 
standing nearby. 


Appellant did not appear to recognize her. 


She returned home about 2:00 a.m. the next 
morning. 


The beGroom is easily visible from the 
living roon. 


She noticed the bedroom door open. 
She thought little about this fact. 
Counsel particularly protests footnote 26 


on page 13 of appellee's brief. It relates to an 


alleged episode nine morths after the forgery and 


withdrawal on June 22, 1967. Judge Sirica was not 
present at the alleged assault and appellant has not 


been tried on this charge. He is therefore presumed 


mS Tapa | 
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to be innocent. His counsel submits that the foot- 
note is accordingly both an impertinent and scandal— 
ous statement and has the possible effect of 
prejudicing appellant and confusing the issues 
Neither the footnote nor the other impertinent 
scandalous statements listed above could help 
’ court determine whether the identification AS ene 
tion was in all material respects true, untainted 
and consistent with due process. 
In footnote 6 on page 3 of its brief 


appellee in part. says: 


Appellant incorrectly states the 
sequence of events here. Mrs. 
Mokrane executed the affidavit of 
forgery implicating appellant 
after speaking with Detective 
Rogers ard indicating to him appel- 
lant's culpability. (Emphasis 
that of Appellee) 


Appellee is wrong in saying that appellant's state— 
ment is incorrect. Pages 8, 33-39, and 47 of the 
transcript clearly show that Mrs. Mokrane executed 
the affidavit of forgery before she talked with 


Detective Rogers. She testified that (a) she; did 


not recall the name of the first policeman with whon 


she talked and (b) she did not know then that) her 
bark book was missing. Hence, she aid not say 
anything to him about it. (Tr. 8, 38-39, 47-48) 


In this connection we refer to footnote 


31 on page 17 of appellee's brief which says: 


We cannot emphasize too stronsly 


that appellant's allegations to 
the contrary are unsupported. 


This footnote relates to the statement in the text 
of appellee's brief, in reference to Miss Schulz, 
the bank teller, which says: 

The Detective did not reveal to 

her any of the_statements of Mrs. 

Sudie Mokrane. 
In reply to this footnote, appellant's counsel says 
that there is absolutely nothirg in any part of his 
brief that says or suggests that the officer re- 
vealed any of Mrs. Mokrane's statements. The 
serious impropriety of footnote 31 is so patent it 
warrants a retraction. 

In footnote 7 on page 4 of its brief, 
appellee says: 

We are unable to understand 

appellant's statement that "“Dur- 

ing the trial Miss Schulz was 

‘the only witness who testified 

before the jury." 
Appellant's statement is very easy to comprehend. 
This appeal involves only the question of appel- 


lant's presence at the bank when the teller, Miss 


Schulz, cashed a forged withdrawal slip. As to this 


issue, iiss Schulz was the only witness who testi- 


fied before the jury. Mrs. Mokrane's testimony 
before the jury ebout the thefts resulted in appel- 
lant's acquittal of housebreaking and larceny. Thus 


appellee engages in an irrelevancy in footnote 7 on 


| 
Se | 
| 


pase 4 where it says that at least twice Mrs. 
| 
Mokrane identified appellant to the jury as the 


person who frequented her suiall apartment. 
The first full paragraph on page 5 of 
appellee's brief gives an incomplete account of the 
subject matter. Miss Schulz' version (omitted by 
appellee for some unstated reason) is seen in| the 
following question and answer while she was a; witness: 


G. Now, what did he say to you before 
he showed you the picture? 


A. He said that he had a picture of 
ge GEA Sgee eens eee 
if I recognized it. (Tr. 105) 
(Emphasis added by appellant ) 
Appellant submits that this court should know) of 
the officer's use of the word "suspect" since 
it was clearly surcharged with the potential sug- 
gestion that the picture is that of the culprit and 
(>) it was fraught with a belief stemming from a 
subtle concealed suggestion. 
In footnote 11 on page 5 of its brief, 
appellee characterizes as incorrect a statement of 
appellant on page 9 of his brief that Detective 
Rogers "told the teller that her presence was 
required in court for the purpose of trying to 
recognize appellant as the man who took part in 
the offenses." That appellant's statement is correct 


is seen in the following testimony by Miss Schulz: 


a 

When Detective Rogers called you, 

what did he ask you to do? 

He said that I would be coming 

into court to see the defendant 

when he was arraigned, to see if 

I could identify him. 

To see who arraigned? 

The defendant. (Tr. 128) 

| Or page 6 in footnote 12 appellee asserts 
that appellant's description of what occurred in 


the cubicle in the United States Attorney's office 


is somewhat inaccurate and appellee refers to foot- 


note 36 on page 19 of its brief. In this footnote 
appellee says that appellant did not supply cita- 
tions for the statements made by appellant and quoted 
by appellee. On page 10 of his brief appellant cites 
pages 89, 90, 92, 130 and 201 of the transcript. 
These citations are both relevant and correct. 
Appellant, in footnote 36 on page 20 of 
its brief, controverts appellant's statement that 
the bank teller, Miss Schulz, "perceived everything 
which occurred during the conference” in the cubicle 
in the office of the Assistant United States Attorz. 
On page 130 of the transcript Miss Schulz testified 
in part as follows: 
Q- And when you were at the United 
States Attorney's office, you 
were in a shall room... 4, is 
that correct‘ 


Yes. 


At that time was there any dis- 
cussion of this case? 


Yes, there was. 
Did you hear this discussion? 
Yes. 

In footnote 36 on page 20 of its vrief, 
appellee says that the record does not mrseyasey 
appellant's claim that Detective Rogers advised the 
United States Attorney that Miss Schulz had already 
identified by a picture "the man who ned been in 


the bank." The record in fact does show that! in 


Miss Schulz: presence the officer (a) exhibited the 


picture to the prosecutor, (bo) he said that | 
"the man that had been in the bank . . . would be in 
court this morning," and (c) he also said that "Miss 
Schulz was the teller who had identified the photo." 
(Tr, 89-90, 201) In the particular context the 
words "picture" and "photo" can mean only a photo- 
graph of the person whom the teller identified to 
have been a party to the forgery and cashing of the 
withdrawal slip. 
At the end of footnote 36 on page 2O of 
its brief appellee says that rowhere is there any 
statement that Miss Schulz "would sit in the lcourt- 
room and try to identify [appellant] again." | 
Appellee quarrels with the above-quoted language. 


Appellant's counsel submits that it is a fair and 


objective paraphrasing of the testimony on pages 89 


and 129-130 of the transcript. 
In footnote 36 on.page 20 of its brief, 
appellee comments on the cubicle episode as follows: 


' Moreover, there is no indication 
that the brief meeting prior to 
‘the preliminary hearing was in 
'any sense of the term a "confer- 
ence." 


That counsel was not guilty of literary inaccuracy 


in his use of the word "conference" in the partic- 

ular context is seen in the following definition of 
the word "conference" stated on page 368 of Black's 
Law Dictionary (Fourth Edition, 1951, West Publish- 
ing Company): 


A meeting of several persons 
| for deliberation, for the inter- 
i change of opinion, or for the 
| removal of differences or dis-— 
‘putes. Thus, a meeting between 
a counsel and solicitor to 
advise on the cause of their 
client. 


' In footnote 14 on page 7 appellee in its 
brief says: 


Detective Rozers was unable 
to relate the racical composition 
of the several individuals 

/ entering before appellant. He 

_ G@id remember that more than one 

, other defendant was caucasian. 
(ir. 96) (Emphasis added by 
appellant ) 


Appellant challenges appellee's interpretation of 
Officer Rogers' testimony. At page 96 of the 


transcript is the following: 


= Os 


Can you recall how many white 
men came through that door between 
9:30 and 10:00? 


No, sir. I couldn't tell you 
that. 


More than one? 
.I believe.so. I couldn't say.. I 
don't know how many white men or | 


how many negroes came through 
there at that time, sir. 


| 
Counsel submits that the officer did not testify 
that he "did remember that more than one other 


defendant was caucasian." He testified that he 


"couldn't say" whether the statement was true. More— 
| 


over, in the same footnote, appellee says that 


| 
appellant's "record claims that he was the only 
| 


white man who entered the courtroom during tHe 
period (App.Br. at 12) is mistaken." This statement 
of appellee is unclear. In any event, appellant's 
counsel did not say on page 12 of his brief that 
appellant was the only white man who entered ‘the 
courtroom during the period. ‘What appellant's coun- 
sel did say on page 12 of his brief is: 
The record is silent as to how 
many of the nine, ten or eleven 


persons who sat in the dock with 


appellant were nesroes. | 


In footnote 40 on page 23 of its brief, 
appellee says: 
Miss Schulz traveled to the 


Courthouse in a cab with Mrs. 
Mokrane. On the way, the two 


=a = 


women apparently had a "discus-— 
sion’ concerning appellant. 
' (Emphasis added by appellant) 


Theat it was an actual rather than an apparent dis- 


cussion is seen at pase 106 of the transcript which 


reads: 


Q- Fow, following that, following 
your idertification of that photo- 
sraph, did there come a time when 
you went down to the court in a 
taxicab with Miss Mokrane? 


Yes. Uh-huh. 

And did you and hiss Mokrane have 
any conversation concerning the 
defendant on the way down to the 
court? 

Yes. I think we did. 


Did she describe him to you at 
all? 


Yo. 
|At the end of the footnote on page 22 of 


its brief appellee says that "while Miss Schulz 


quite obviously was aware that a suspect had been 


charged with the offense, nowhere was she categor- 
ically apprised that the culprit in fact was to be 
present in the courtroom." On page 89 of the trans- 
eript the following colloquy completely refutes 
this statement of abpellee: 
Q- Miss Schulz, you met her, to 
your recollection, in the United 
States Attorney's office? 


A. ‘iith Iiiss Mokrane, yes. 


ais aLSe) 


Was there any discussion at that 
time between yourself and Miss 
Mokrane and Miss Schulz about 
what they were to do upstairs? 


| 
Well, we talked to one of the 
District Attorneys first, and I 
then told liiss Schulz that we 
were going up into the courtroom, | 
and we were going to sit there 
and see if she could identify the _ 
nen that had been in the bank, 
that he would be in the court 
this morning. 
| 
Appellee apparently misconceives the 
| 


thrust of appellant's argumert in relation to the 

episode in the Court of General Sessions on guly 10, 
1967. Appellant submits that what occurred at that 
time and place was in every sense, in terms of both 


purpose and effect, « lineup or an identification 


perade. (Tr. 67-68, 73, 89, 106-107, 128-130, 202, 


204) The potential for improper influence was 


stronr. The fact that Miss Schulz identified appel- 
lant in open court does not answer the preetions 
appellant raises in his main brief. The conditions 
in the courtroom were most conducive to confusion. 
The courtroom was crowded and noisy and there were 
many faces inside anc outside the prisonenstidoc 
Tumerous persons were ertering, leaving and moving 
inside the courtroom. Many factors of distraction 
obtained. The conditions in the courtroom rendered 
impossible an accurate reconstruction of the events 
which occurred. we can only surmise whether appel- 


lant's name was called. (fr. 71, 91) 
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\If an attorney had been present in court 
in appellant's behalf during this identification 
procedure, then he could have scrutinized the myriad 
of possidle incidents and conditions which might 
heve unduly influenced the bank teller. For example, 
he would specifically have observed whether appellant 
was the only white man sitting in the dock in a group 
of twelve prisoners. 

| Appellee evades this contention by saying 
that had he "been diligent, appellant might have 
secured statements of the very defendants presented 
prior to him on July 10 detailing the manner in 
which they entered the courtroom and were seated." 
(Appellee's brief, p. 33) Appellee attributes to 
these prisoners in the dock that which is psycholog- 
ically end intellectually beyond their capacity. 
Appellee would impose on appellant the patently 
unfeasible task of trying to locate each such pris- 
oner, some without addresses and jobs, end then 
obtaining en intelligible, objective and complete 
story from him as to what happened in the courtroom. 
Appellee also or page 33 of its brief says that 
"appellart's own sister~in-lew was present in the 


assignment court on the morning of his presentment." 


The record is cowpletely silent as to (a) her powers 


of observation, memory and narration, (b) what she 


did perceive, (c) how long she was in the courtroom 


Be ats 
and (a) what she did remember. 
CONCLUSION 


For the reasons stated in this Reply 
Brief, appellant's counsel submits that this court 


is warranted in striking, sua sponte, the imperti- 


rent and scandalous portions of appellee's brief 


and, in addition, reversing the judgment of the 


District Court for the reasons stated in appel- 


lant's main brief. 


MILTON A. KALLIS 
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